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1. INTRODUCTION

The Honourable Gilbert Finn, 0.C., Lieutenant-Governor,
in his Speech from the Thronhe delivered on March 13, 1990 at
the opening of the Third Session of the Fifty-first Legislative
Assembly of New Brunswick, expressed his Government's wish to

determine if amendments to the Right to Information Act are

needed. He stated that a discussion paper would be introduced
for referral to the Law Amendments Committee for public

hearings.

This Paper will provide some background to the enactment -

of the Right to Information Act, & review of the operation and

administration of the Act and some comparison with similar
legislation in other Canadian jurisdictions. It will also make
recommendations for amendments to the legislation and for
changes in the administrative practices associated with the
legislation. The Paper will touch, in a limited fashion, on
some ¢of the broader issues relating to information in the

"information age" and on the issue of privacy.



2. BACKGROUND AND UNDERLYING POLICY

The issue of access by the public to government
information was the subject of considerable academic and

political debate in Canada in the sixties and seventies.

At the federal level, a number of private member's bills
were introduced by Opposition M.P.'s in the late 1960's and the
early 1970's, 1In 1973, the Liberal Government tabled a Cabinet
directive entitled Notices of Motion for the Production of
Papers, providing that government papers would be produced to
members of Parliament unless they fell in one or more of
specified exemptions. The following year the Cabinet directive
was referred to a Parliamentary committee together with a
private member's bill, Bill C-225, introduced by Conservative

Member Gerald Baldwin, Q.C., a leading campaigner on the issue.

The Parliamentary committee recommended in 1975 the
enactment of freedom of information legislation. The
Government responded in June 1977 with a Green Paper which

called for further public and parliamentary debate.

Nova Scotia enacted in 1977 the first, although somewhat

limited, freedom of information legislation in Canada.l



There was general acceptance in Canada of the public's
right to have information related to the public business of
govermments. That right was.viewed as a basic element in a
democratic system of government, ranking with the right to vote

and the secret ballot.

However, many argued against a legislated right claiming
that information was already available through ingquiries by
individuals, through the media and through Parliament or the
legislatureé. Others argued that a legislated right to
information, while perhaps Aappropriate' under éystems of
government such as those operating in Sweden and the United
States, where freedom of information legislation had been
enacted, was not appropriate in parliamentary systems of
government such as those existing in Canada. There was much
concern that, in a parliamentary system, a legislated right to
government information would erode the fundamental principles
of public service neutrality and ministerial responsibility,

which in themselves served the public interest:

"It 1s the consciousness of the public interest
which has led to the parliamentary traditions of
ministerial responsibility and public service
neutrality. No civil servant can offer advice freely
and frankly 1if he knows that his views, perhaps out of
context, can be distorted by the prism of partisanship
into controversy and political attack. If, indeed that
were to occur, 1t is inevitable that the public service
would itself soon become politicized, engaged in the
arena of political attack and defence, rather than
insulated from the alarums and pressures of the
political battle.



The public interest requires that a government
receive advice which 1is confidential, 1in ordexr to
protect the neutrality of the civil service, and to
ensure that its counsel is frank, not fearful, full not
partial, disinterested not partisan. = Without the
confidence of that kind of expert advice, the guality of
decisions would be lowered.

The corollary to this privacy of decision has been
the insistence on ministerial responsibility. 1f
advisers are to remain anonymous and protected, those
who take decisions must bear the brunt of public
scrutiny and public responsibility. Since a major
func¢tion of democratic political institutions 1s to
ensure accountability, the focal point for exercising
control is through the ministerial function. To open up
the decision-making process to public scrutiny in such a
way as to diffuse responsibility risks diminishing the
power of Parliament and the public to hold to account
the powers of government. Responsibility which 1is
considerably dispersed becomes no responsibility at all,
just as everyone's business is no person's business.

- In considering alterations to parliamentary
government we mnust maintain our overriding concern for:
the public interest; our task is to balance the need for
some confidentiality in government decision-making with
the necessary access to information held by the
government so that the public benefit is maximized."2
There was also concern that the exercise of ministerial,

responsibility would be eroded if a decision by a minister not

to release information could be reversed by an official or by a

judge.

On June 16, 1977, a White Paper entitledAFreedom of
Information: Oﬁtline of Government Policy Pertaining to a
Legislated Right of Access by the Public to Government
Documents was tabled in the New Brunswick Legislative

Assembly. The Paper was referred to the Standing



Committee on Law Amendments. Public hearings were held and
submissions received. The following proposal was contained in

the Paper:

"It is therefore proposed that:

(a) a bill be introduced into the Legislature
entitled the Right of Information Act;

(b) the Act will contain as its basic principle, the
right of access to government documents by any
person, but will set out certain specific Xinds of
documents that are exempt from this principle, and
will also provide '

(i) that a person be identified in each
department or agency who ghall be responsible
for receiving and assessing all requests fronm
the public under the Act,

(ii} that this person must respond within a
specified period of time to each request, either
approving, or disallowing it, 1if refused,
specific reasons for refusal must be stated,

(111) that 1f his application is refused, a
person may appeal this decision to the Minister
of Justice who shall, within a certain specified
period of time, inform him whether or not, upon
deliberation, the appeal has been upheld, or
over-turned, there shall be no appeal bevond the
Minister of Justice,

(iv) for a committee of senior officials to be
established to assist the departmental officials
responsible for responding in the first instance
to requests,

(v) for a report annually to the Legislature by
an Information Auditor on the administration and
enforcement of the Act,

(vi) regulations concerning fees, forms, and
other administrative matters;

(c) the Ombudsman Act be amended, appointing the
Ombudsman -as Information Auditor for purposes of the
Right of Information Act."3



The proposal appeared to be an attempt to balance the
right of the public to know and the need for confidentiality in

certain circumstances.

3. ENACTMENT OF THE RIGHT TO INFORMATION ACT AND THE

REGULATTONS

On June 16, 1978, the Honourable Richard Hatfield
introduced in the Legislative Assembly Bill 78, entitled Right

of Information Act. Upon introduction of the Bill Mr, Hatfield

said:

"Mr. Speaker, the purpose of this Bill is

self-explanatory and straightforward. We would like

to have, again, as many views as possible on this

matter, particularly the section with regard to

limitation."#4

Bill 78, as introduced, amended in the House and

subsequently enacted, differed somewhat from the proposal
contained in the 1977 White Paper. It did set out the basic
right of access to government documents by any person, subject
to specific exceptions; it did identify the person (the
Minister) in each department or agency who would be responsible
for receiving and responding to requests; it did require the
Minister to respond within a specified period of time and to
give reasons for any denial of information; and it did provide

for regulations concerning fees, forms and other administrative

matters.



However, Bill 78 did not provide for an appeal to the
Minister of Justice; it did not provide for a committee of
officials to assist ministers in responding to requests, and it
did not formally establish the Ombudsman as an Information
Auditor who would report annually to the Legislature on the

administration and enforcement of the Act.

With respect to appeals, Bill 78 took a two-pronged
approach that offered a choice between a referral to the
Ombud sman (an Office established under section 2 of the

Ombudsman ActS), and an appeal to a judge of the Supreme Court

(now The Court of Queen's Bench of New Brunswick). While a
judge could order a minister to release information, the
Ombudsman could only recommend a release. However, the Bill
did provide for a further appeal to a judge of the Court of
Queen's Bench if a minister did not comply with a
recommendation of the Ombudsman. The judge on this further
appeal could order the release of the information. In effect,
an independent review of a minister's decision not to release

information was established.

During discussions on Bill 78 in the Committee of the
Whole House on June 27, 1978, Mr, Hatfield explained, in

relation to the role of the Ombudsman, that:

"This is a way of providing an inexpensive
appeal, and a convenient quick way of
improving the chances of getting a more
favorable decision . . . and if that
doesn't succeed, there is still the
judicial appeal."6



No doubt the lack of authority in the Ombudsman to order
a minister to release information resulted from a desire to
maintain the principle of ministerial responsibility and to not
allow an appointed official to remove from a minister the
requirement that the minister be accountable to the Legislature
and to the voters. The Bill did, however, give to judges of

the Court an authority to order a minister to grant a reguest.

Bill 78 did not provide for a committee of officials to
assist the ministers in responding to requests. Mr. Hatfield,
however, during discussions in the Committee of the Whole
'House, stated it was the Government's intention to set up an

advisory committee.’

While Bill 78 did not expressly establish the Ombudsman
as an Information Auditor who would report annually to the
Legislature, the Ombudsman has, in his annual reports to the

Legislative Assembly under the Ombudsman ActB, reported on his

activities in relation to the Right to Information Act. In

addition, what is now section 15 of the Right to Information

Act, which was added to Bill 78 as a floor amendment during
discussions in the Committee of the Whole House, made the Act
subject to review by the Legislative Assembly after thirty

months following the coming-into-force of the Act.



Dgring discussions in the Committee of the Whole House a
number of floor‘amendments were made to Bill 78 in sections 1,
4, 6 and 8, in what is now section 14, and in the title of the
Act. In addition, what are now sections 12, 13 and 15 were

added to the Bill by floor amendments.

On June 27, 1978, Bill 78 was reported to the House with
amendments and the Bill was given Royal Assent on June 28,

1978, The Right to Information Act? came into force on

January 1, 1980.

The Right to Information Act has been amended a number

of times.l0 1In 1979 the Act was amended to reflect the merger
of the Supreme and County Courts. In 1986 the Act was amended

in conjunction with amendments made to the Archives Act to

bring the Archives Act into line with the access right provided

in the Right to Information Act.ll The remaining amendments in

1982, 1985, and 1986 altered in a number of respects, which
will be discussed later in this Paper, the exceptions -

established in section 6 of the Act to the right of access.

In 1981, a private member's public bill, Bill 28, An Act
to Amend the Right to Information Act, was introduced in the
Legislative Assembly. It was not enacted. It would have
required a minister to comply with a judge's order to release
information within séventy~two hours after receiving the

judge's decision.
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New Brunswick Regulation 79-152 under the Right to

Information Act was filed on October 17, 1979, to come into

force on January 1, 1980. The Tregulation 1listed the

departments and agencies to which the Right to Information Act

would apply, and it prescribed various forms, fees and
procedures for the purposes of the Act., That regulation was
amended by New Brunswick Regulations 79-202, 80-128 and
82-194. All of these amendments altered +the list of

departments and agencies to which the Act applied.

In 1985, the entire New Brunswick Regulation 79-152 was
repealed and replaced by New Brunswick Regulation 85-68 as part
of the New Brunswick Regulations.Project. No substantial
changes were made at that time. Neﬁ Brunswick Regulations
88-17, 88-30 and 88-36 made minor adjustments to the list of
departments and agencies, and New Brunswick Regulation 88-141
repealed and replaced in its entirety the list of departments

and agencies to which the Right to Information Act applied.

Again no major changes were made. Further minor amendments to
the list of departments and agencies have beeén made by New

Brunswick Regulations 89-72 and 90-73.
4, ACCESS TO INFORMATION IN 19290
That the public should have access to government

information seems now, in Canada, to be beyond dispute. The

federal government has enacted access legislation which came
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into force on July 1, 1983.12 Newfoundland brought access to
information leéislation-into force on January l; 198213; oquebec
on October 1, 198214; ontario on January 1, 1988L15; and
Manitoba on September 30, 1988.1% New access legislation was
introduced in No&a Scotia in May of 1990 which will, if brought
into force, differ in a number of significant ways from the

legislation enacted in 1977.17

The judicial decisions and the recommendations of the
Ombudsman as a result of referrals and appeals under New

Brunswick's Right to Information Act have affirmed the policy

underlying the Act: that the public has a right to information
respecting the public business of the Province, subject to

specified and limited exceptions.

.Referrals to judges of The Court of Queen's Bench of New
Brunswick and to the Ombudsman have been relatively few. There
are ten reported and three unreported judicial decisions under
the.Act. The Ombudsman had received a total of fifty referrals
up until the end of 1982, One might conclude that access has
been readily granted, without a need for referrals or appeals.
One could also conclude that the small number of referrals has
resulted from a lack of public awareness of the rights

conferred by the legislation.

No statistics are kept of the number of requests

received by ministers under the Right to Information Act. Some

requests for information may be informal requests in the sense



that the applicant does not formally submit the request under

the Right to Information Act.

While the purpose of the Right to Information Act might

appear to have been achieved, there is no doubt a need to
re-examine the provisions of the Act and the regulations,
particularly the provisions governing the determination of
which government dJdepartments and agéncies are covered by the
Act, and the provisions excepting certain information from the
general right of access, There is also a need to review the
administrative practices associated with the Right to

Information Act.

Any substantial consideration of the broad implications
of the "information age" is beyond the scope of this Paper, but

some brief acknowledgement of larger issues must be given.

Access to information legislation had its genesis in a
belief that it would promote the informed participation of the
publie in thé democratic system of government and that it would
promote the accountability of government., However, the public
is now beginning to look at government as an information
generator on a wider scale - even as a generator of information
that has commercial value. The question arises, as yet not

fully answered, as to whether government should be a more



active provider of information. Is it enough for government to
provide information on request, or should government be engaged
in a broader function of gathering and disseminating
information as an essential service? These questions, while
not addressed in this Paper, will surely have to be addressed

by government in the coming years.

Coupled Qith the dramatic technological developments in
relation to information is an ever growing concern about
personal. privacy. Privacy, in the government context, will be
addressed to a limited degree later in this Paper. However,
privacy 1issues extend beyond the acquisition and use of
personai information by government. They are démanding greater
attention in the private sector. This Paper does not deal with
privacy in the private sector, but there will undoubtedly be

demands on government to intervene with regqulatory legislation.

5. - REVIEW OF PROVISIONS OF THE RIGHT TO INFORMATION ACT

(a) Section 1

Section 1 of the Right to Information Act defines

certain terms used within the Act. Some of the definitions in

effect have a significant impact on the scope of the Act.



For example, the definition "department” determines to
which departments and agencies the Act applies. The definition
first describes the departments and agencies in broad and
general terms and then limits them to those set out in the
regulations. The definition, coupled with the
regulation-making power given to the Lieutenant-Governor in
Counc@l by section 14 of the Act, provides the mechanism by
which government departments and agencies are made subject to

the Act.

Furthermore, 1t 1s by virtue of the definitions
"information" and "document" that the applicaticn of the Act is
effectively limited to existing and recorded information.

Each definition requires specific examination.

(i) "Appropriate Minister"

In the Right t¢o Information Act, "appropriate Minister"

is defined as follows: .

n

"appropriate Minister" means the Minister
responsible for the administration of the
department in which the information 1is
kept or filed, and in the case where a
minister 1s not responsible for the
administration of a department, means the
person responsible for such department in
the Legislative Assembly:”



Consistent with the tradition of ministerial
responsibility, requests for information under the Right to

Information Act are made to ministers. However, there are some

bodies that fall within the definition "department" for which
no minister has direct responsibility for administration. The
Office of the Auditor General would be an example. In the case

of the Office of the Auditor General, the Auditor General Actl®8

makes the Auditor General an officer of the Legislative
Assembly. It is unclear whether the Auditor General is then
the "épproPriate Minister” for the purposes of the Office of
the Auditor General, or whether a responsibility for the Office
must be assigned to a member of the Legislative Assembly.

If the application of the Act is to be extended to, for
example, school boards, hospital boards and municipal bodies,
an application to a minister for information will not be

appropriate. The use of a more general term will be required.

The federal, Manitoba, Ontario, Quebec and. Newfoundland
legislation all use a more general term. The Ontario
legislation uses the term "head" and defines it as the minister
in the case of ministries and as the person designated by the
regulations in case of other institutions.l® The federal
1egislation20, the Newfoundland 1egislation21 and the Manitoba
legislation22 all use a similar approach. The Quebec

legislation uses a term equivalent to “responsible person" and



provides that the most senior ranking officer in the
institution, or that officer's designate, will be the

"responsible person® for the purposes of the Act.23 The
existing Nova Scotia legislation uses the term "Deputy Head"
which is defined to mean the deputy minister or the senior
administrative officer.24 The proposed new Nova Scotia
legislation would use "minister", but defines "minister" to
include the chief executive officer of a body that does not

report directly to a minister in respect of its day-to-day

operations.25

1. It is recommended that the Right to Information Act

be amended to replace the definition "appropriate
Minister" with a definition that would more readily
accommodate the various kinds of bodies to which the

Act applies and to which it might be extended.
(ii)} "Department"
As mentioned earlier, the deéefinition "department”

determines that the departments and agencies set out in the

regulations are the bodies to which the Right to Information

Act applies. 1In effect, if a department or agency is not set
out in the regulations, the Act in all probability does not

apply to it. The definition is as follows:
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" “"department" means

(a) any department of the Government of
the Province;

(b) any Crown Agency or Crown Corporation;
(c) any other branch of the puﬁlic service;
(d}) any body or office, not being part of
the public service, the operation of which
is effected through money appropriated for
the purpose and paid out of the
Consolidated Fund,

as set out in the requlations;”

There are two issues involved here: one 1is the
determination of which bodies the Act applies to and the other

is the mechanism used to identify those bodies.

The application of access legislation in other Canadian
jurisdictions varies and the jurisdictions take various
approaches in identifying the government institutions to which

the access to information legislation applies.

The federal legislation lists in Schedule I of the Act
* the departments, ministries of state and other government
institutions to which the Act applies. The schedule can be

amended by order of the Governor in Council.?2®

The Quebec legislation undoubtedly has the widest
application, covering the Government, Executive Council,
Treasury Board, all Government departments or agencies,

municipal and .school bodies, and health services and social



services establishments. It also applies to bodies whose
members are appointed by the Assembly, every person designated
by the Assembly to an office under its jurisdiction and the
personnel under its_ supervision. In addition, it covers
agencies to which the Government or a minister appoints the
majority of members, agencies to which by law the personnel are
appointed and remunerated in accordance with their Civil

Service Act, and to agencies whose capital stock forms part of

the public domain. 27

The Ontaric legislation applies to all ministries of the
Government of Ontario and to any agency, board, commission,
cérporation or other body designated in the regqgulations as an
institution under the Act,?28 TheVOntario legislation does not
cover hospital boards, but i£ does cover the Workers'
Compensation Board and. the Royal Ontarioc Museum. Separate
legislation will come into force in Ontario on January 1, 1991,
to govern access to information held by municipal bodies,

including school boards, 22

The Manitoba legislation applies to all departments or
branches of thé Executive Government of Manitoba and to all
Crown agencies. Crown agency 1is defined to mean any board,
commission, association or other body, whether incorporated or
unincorporated, all the members of which or of the board of

management or board of directors of which are appointed by an

Act of the Legislature or by order of the Lieutenant-Governor



in Council, or any corporation, the election of the board of
directors of which-is controlled by the Crown, directly or
indirectly, through ownership of the shares of the capital
stock of the corporation by the Crown or by a board,
‘commission, associatlion, or - other body which is a Crown
agency. The Provincial Auditor, the Chief Electoral Officer
and the Ombudsman are expressly excluded.. Schoel and hospital
boards and municipalities do not appear to be covered by the

Act.30

The Newfoundland legislation applies to all departments
of the Government of Newfoundland and to the boards,
commisgions and other bodies listed in the Schedule of the Act,
which can be added to by order of the Lieutenant-Governor in
Council. School boards and municipalities are not covered but
hospital boards, the Workers' Compensation Board and the Public

Libraries Board are covered.3l

The existing Nova Scotia legislation takes a more
general approach and applies the Act to any department, board,
commission, foundation, agency, association or other body of
perscns, whether incorporated or unincorporated, all the
members of which or all of the members of the board of
management or board of directors of which are appointed by an
Act of the Legislature or by order of the Governor in Council,
or, if not so appointed, in the discharge of their duties are

public officers or servants of the Crown, or for the proper



discharge of their duties are, directly or indirectly,
responsible to the Crown.32 The unproclaimed 1990 legisglation
is essentially the same in this regard as the existing

legislation.33

The Ombudsman in his annual reports has for several

vears recommended that the Right to Information Act should be

extended to all public bodies including schools and school
boards, municipalities and public hospitals.34 The Standing
Committee of the Legislative Assembly on the Ombudsman has made

similar recommendations.3?

With respect to the extension of coverage of the Act to
schools arid school boards, municipalities, public hospitals and
other public bodies, there would appear to be no significant
reason not to include these bodies under the Right to

Information Act. Because of substantial if not full funding by

the Provinhce, it seems appropriate that the public should have
access to the information relating to the public business of
these institutions. While the existing exceptions to the right
to informatiqn would appear to adequately address most if not
all needs for confidentiality in these bodies, some adjustments
may be required. For example, it may be necessary to protect
from disclosure exams set for students in the school system.
In addition, as mentioned earlier, the existing application

process to a minister would require adjustment.



2. It is recommended that the Right to Information Act

be extended to schools and school boards, public
hospitals and municipalities. Consideration should
be given to the need to amend the exceptions listed
in section 6 of the Act to accommodate the
particular activities or organizations of the added

bodies.

3. It is recommended that all Crown agencies not
already covered by the Act, including the Workers'
Compensation Board and the New Brunswick Museum, be
identified and that consideration be given to

including them under the Right to Information Act.

The Standing Committee on Jusiice and the Solicitor
General, after a review of the federal legislation in
1986-1987, effectively recommended at page 9 of its report that
the schedule of departments and agencies be removed from the
federal legislation and that the legislation be extended to
cover all federal governmeht institutions unless Parliament
expressly chooses to exclude an institution.3® The Federal
Governmernt expressed concern with this recommendation for
removal of the schedule.37 The Government's concern was that
the administration of the legislation would be complicated by

the absence of a list of the institutions covered by the Act.



The Ombudsman's Office has recommended that the Right to

Information Act be amended so as to include in the Act a

schedule that would identify, in a general way, the departments
and agencies covered by the Act (see Appendix H). This is the

same approach as was taken in amendments to the Ombudsman Act

in 1985.38 While this approach does not appear to have
resulted in any problems under that Act, the same final result
could be accomplished under the existing scheme in the Right to

Information Act with a 1list in the regulations of all the

public bodies that are to be covered.

The list of departments and agencies covered by the

Right to Information Act that appears in the N.B., Reg. 85-68

without  question adds a certainty to the application of the

Right to Information Act that may not be offered by the more

general approach taken in the Ombudsman Act. In addition, in

the absence of a legislated requirement that the Province
prepare and publish some form of access guide that lists
Government bodies, their functions and the information held by
them; the list is the only tool offered in terms of identifying
and locating information. For these reasons, it would seem to

be appropriate to retain the existing approach.

Such a list, however, does require constant scrutiny and

updating as government organization changes. An examination of
the existing list reveals that a number of the bodies listed

are no longer in existence.
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4. It is recommended that the list of departments and

agencies covered by the Right to Information Act be

scrutinized on a regular basis to ensure that
appropriate changes are made as Government

organization changes.

When the Ombudsman Act was amended in 1985 to bring

under that Act municipalities, schools and school boards,
public hospitals and all other agencies of the Crown, 32 the Act
was also aﬁended to use the term "authority" when referring to
any of the bodies to which the Act applied. The use of a
similar term or perhaps "government institution" in the Right

to Information Act in place of "department" would no doubt

provide a better description of the diverse bodies that might

be covered by the Act.

5. It is recommended that the Right to Information Act

be amended to substitute for the term "department" a
term that would better describe the diverse bodies
to which the Act does apply and to which application

may be extended.

{iii) "Document" and "Information"

With the rapid proliferation of computerized information

systems, one of the major issues related to access to

information is access to information recorded or stored by



electronic means. The New Brunswick definitions “"document" and

“"information" are as follow:

" "document" includes any record of information,
however recorded or stored, whether in printed
form, on film, by electronic means or otherwise;"
" "information" means information contained in a
document ; "
These definitions would clearly extend to information recorded

or stored by electronic means, and there appears to be no need

to modify them.

It is of interest to note the consideration of these

definitions in Re Lahey and Minister of Finance of New

Brunswick,.40  The applicant had requested the names and
addresses of all personé in Northumberland County who had
received loan or grant assistance from the New Brunswick
Housing Corporation between January 1, 1983 and the date of the

application. Mr. Justice Kelly remarked:

"The whole tenor of the Act in my opinion is based
already in existence in some recognizable form . .
. I am satisfied that the information requested
could possibly be extracted from the many
applications filed with the corporation.
Admittedly, it would necessitate a long and costly
search. As a result, however, the desired
information could be brought into existence.
However, the information requested does not exist
and under the Act the Minister in such
circumstances may deny the request as he has
done .4l
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This decision was cited in Re Jathaul.?2 1In the Jathaul

case, the applicant was seeking a response to questions

relating to the applicant's participation in a competition for
employment. The Minister of Labour had responded that "it was
not incumbent upon the government to prepare new material in

response to questions". Mr. Justice Jones commented:

"Now while the Act refers to information, this
is very clear under the definition of the Ack,
that information 1s defined as meaning
information contained in a document. There is
case law to that effect, and I simply refer to
Re Lahey."43

Legislation in other Jjurisdictions, except perhaps in

Newfoundland and Nova Scotia, also generally refers to recorded

information. The policy underlying the Right to Information
EEE appears not to contemplate the compilation of information
by the government for the purposes ©of such legislation, and the
right under the Act appears to be to information that is in
fact in existence 1in documentary form either in paper or

electronic format.

However, some Jjurisdictions, notably Canada?? and
Ontario45, have gone one step further. Because much
information is now in computerized form, it can be manipulated

by appropriate computer programs to produce different



information. In other words, while requested information may
not exist in documentary form, on paper or otherwise, it could
be relatively easily created by the application of computer
hardware and software and the appropriate technical expertise
to existing_machine—readable information., The federal and
Ontario legislation both require the "“creation" of such
information, but restrictions under the legislation limit the

requirement.

(iv) “"Personal Information"

"Personal information" is defined in the Right to

Information Act for purposes of the exception to the right of

access set out in paragraph 6(b) of the Act. The term is used

nowhere else in the Act. The definition is as follows:

"personal information" means information
respecting a person's 1identity, residence,
dependents, marital status, employment, borrowing
and repayment history, 1income, assets and
liabilities, credit  worthiness, education,
character, reputation, health, physical or personal
characteristics or mode of living;"

More will be said later in this Paper in relation to the
exception in paragraph 6(b). At this point, it is sufficient

to note that the definition has posed no significant problem in
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the operation of the Act. The definition was considered in Re
Daigle.46 In that case, there was an attempt to use the
personal information exception for information about a

corporation. Mr. Justice Stevenson said:

"The definition of that expression in the Act

sets out 16 categories of information. Most of

them are categories that can relate only to

natural, as opposed to artificial persons . . .

I am unable to read paragraph 6$b) as relating

to other than natural persons."%
In some jurisdictions the definition is expressly confined to
information about an individual. However, it seems clear in
New Brunswick that the definition, although not expressly so,

-is similarly confined. The other exceptions in the Right to

Information Act deal with any corporate information that should

be protected. There would appear to be no need to amend the

definition "personal information" in this regard.

(v)‘"Public Business"

Public business is defined in the Right to Information

Act as follows:

" "public business" means any activity or
function carried on or performed by a department."



The term appears only in the definition section and in section

2 of the Act. Section 2 of the Right to Information Act

establishes the right of every person to request and receive,
subject to any restrictions contained in the Act, information

relating to the public business of the Province.

The definition does not appear to have presented any
problems in the operation of the Act and is consistent with the
policy underlying the Act. There Qould appear to be no need to
modify the definition, other than to accommodate any amendment
that results in the use of a term other than "department" to

describe the various bodies to which the Act is to apply.
{b) Section 2

Section 2 of the Right to Information Act establishes

the right of access to information. Section 2 is as follows:

"2 Subject to this Act, every person is entitled

to request and receive information relating to the
public business of the Province."

Section 2 effectively affirms the right of every person

o obtain information about the activities and functions of the

government. The policy underlying the Act, that the public
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should have access to all information relating to government

activity, subject to 1limited restrictions, is embodied in

section 2.

The Ombudsman's Office has recommended the addition of a
legislative purposes provision to the Act (see Appendix H).
However, it 1is unlikely that such a provision would add

anything in light of judicial interpretation that has been

given to the Act.

In the first judicial consideration of the legislation,

Mr. Justice Stewvenson in Re Daigle commented:

"The basic philosophy of the Act 1s directed to
disclosure, not secrecy. Disclosure may be
denied if the information falls clearly within
one or more of the excepting paragraphs of
section 6."48

The same view was expressed by Mr. Justice Barry in

Gillis v. Chairman of the New Brunswick Electric Power

Commission:

"The whole purpose of the statute is to enable
applicants to find out about details of public
businessé subject only to limited exceptions



This very short section, however, does give rise to a
number of issues. While the coming-into-force of the Right to

Information Act established a clear and legislated right to

most government information, it must be remembered that, prior
to the commencement of the Act, much government information was
already available to therpublic. Guidelines for implementation
of the Act (sée Appendix G), developed when the Act came into
force, clearly stated that the Act was not to be the only means
by which the public could obtain information about government
activities and functions. It stated that the Act was to be

resorted to only when a simple request had been denied.

No statistics have been kept that would indicate how
often information is released without resorting to the Act.
Other jurisdictions have included within their legislation a
provision stating that such "informal” access is not to be
replaced Dby the formal procedures established by the
legislaﬁion. Subsection 2(2) of the federal Access to

Information Act20 is an example of such a provisions

"{2) This Act is intended to complement and not to
replace existing procedures for access to
government information and is not intended to limit
in any way access to the type of government
information that 1is normally available to the
general public.”



Such a provision makes it clear to public officials and to the
public that it 1is not always necessary to use the Act to obtain

access to government information.

6. It is recommended that a provision such as

subsection 2{(2) of the federal Access to Information

Act be added to the Right to Information Act to give

legislative confirmation to the traditional and
informal procedures available to the public for
obtaining information about the activities of the

various departments covered by the Act.

In addition, there are other formal sysféms in place for
obtaining information from the government. For ekample, land
registry offices provide, for a fee, access to land transfer
documents. It is not intended that a person might circumvent

such systems by using the Right to Information Act. In other

jurisdictions, this issue is dealt with in different fashions.
For example, the federal legislation says the Act does not
apply to material made available for purchase by the public.5l
The proposed new Nova Scotia legislation states that the
legislation does not alter procedures, fees or charges provided

in other legislation for access to or copies of information.>2



7. It is recommended that the Right to Information Act

be amended to make it clear that the Act does not
alter or replace procedures and fees in other

legislation for access to or copies of information.

Another issue inherent in section 2 of the Right to

Information Act is the fact that "every person”" is entitled to

request and to receive information under the Act. The
provision effectively provides a universal right of access.
There 1s no requirement to be a Canadian citizen or to be
resident or present in Canada. In other jurisdictions, where
such a limitation has existed, 1t has been avoided by the use

of an agent.

Nor is the right of access limited to natural persons,
"Person" would be given the broad meaning established in

section 38 of the Interpretation Act33 and would thus include

corporations, partnerships and societies.
In Re MgKaz54, Mr. Justice Dickson commented:

"Any person, not Jjust a citizen of New
Brunswick, but anybody in the world . . . a
corporation even, which is a person under the
Interpretation Act . . . Ccan come tO_ a court
and apply for that information .55



In the McKay case, a member of the Legislative Assembly

had applied under the Right to Information Act. Mr, Justice

Dickson also commented:

"He is not, of course, by virtue of such

offices, any more entitled to provision of the
information sought than would be any other

citizen of the province . "56

Since the broad scope of the right of access does not

appear to have created difficulties, there would appear to be

no need to restrict the scope of the right.

The following comment of Mr, Justice Dickson in the

McKay case is also of-interest:

"With the passage of the Right to Information
Act it may even be easier perhaps for members
of the Opposition to get information under the
Right to Information Act than it would be in
the Legislature."37

However, 1in 1988, the Premier of New Brunswick
distributed guidelines for the procedures to be followed in
replying to tabling motions and written guestions in the
Legislative Assembly. He indicated that the Right to

Information Ackt was to be used as the sole guide in determining

the kind of documents that can be made public.



Section 2 potentially limits the scope of the Right to

Information Act in that the right extended is only to

information about the public business of the Province. In
principle, it would seem that such a 1limitation 1is
appropriate., The limitation has not been considered in any of
the judicial decisions rendered under the Act nor in the
Ombudsman's annual reports in relation to the Act. Some
jurisdictions expressly exclude such things as library or
museum materials from the -applicétion of their access
legislation. The New Brunswick legislation contains no such
limitation, but the limitation of the access right to
"information relating to the public business of the Province"
might well serve to exclude library and museum materials from
the application of +the legislation. In addition,
Recommendation.G; if accepted, might also serve to exclude such
materials from the application of +the legislation.

Nevertheless, some clarification might be useful.

8. It is recommended that the Right to Information Act

be amended to exclude from the application of the
Act library and museum materials that are held

solely for public reference or exhibition purposes.

With respect to the term "the public business of the
Province", there may be some need to adjust this term if the

Act 1s extended to such bodies as municipalities, schools and

i s,



school boards and public hospitals. The term might
unnecessarily restrict the scope of the application of the Act

to those bodies,

9. It is recommended that the term "public business of

the Province"” in section 2 of the Right to

Information Act be amended or clarified as necessary
to ensure that the right of access under the Act to
information relating to the activities and functioné
carried on or performed by all bodies covered by the

Right to Information Act, subject only to the

exceptions set out in section 6, is clearly

‘expressed in the legislation.

A final issue inherent in section 2 of the Right to

Information Act is that, while the section effectively grants

the right to request and receive information relating to the
public business of the Province, it does make the right subject
to the other provisions of the Act. Those other provisions,
which will be dealt with in more detail later in this Paper,
effectively restrict the right to access under the Act. For
example, an application procedure is established, a fee
structure 1is established, and exceptions to the right of access

are set out. However, it seems appropriate that section 2



should caution the reader that the right granted 1is subject to
limitations. There appears to be no reason to change section 2
in this regard.

(c}) Section 3

Section 3 of the Right to Information Act describes the

manner in which information 1s to be requested under the Act
and, together with sections 4 and 5, the manner in which a

minister will deal with requests. Section 3 is as follows:

"3(1l) Any person may request information by

R

applying to the minister of the department where
the information is likely to be kept or filed, and
the appropriate Minister shall in writing within
thirty days of the receipt of the application grant
‘or deny the request,

3(2) The application shall specify the documents
contalining the information requested or where the
document in which the relevant information may be
contained is not known to the applicant, specify
the subject-matter of the information requested
with sufficient particularity as to time, place and
event to0 enable a person familiar with the
subject-matter to identify the relevant document.

3(3) Where the document in which the information
requested 1is unable to be identified the
appropriate Minister shall so advise the applicant
in writing and shall invite the applicant to supply
additional information that might lead to
identification of the relevant document.

3(4) Where a minister receives a request for
information that is not kept or filed in the
department for which he is appointed, he shall, in
writing, notify the applicant of such fact and
advise the applicant of the department in which the
information may be kept or filed.

S
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3(5) Subject to subsection (6), where a request is
received for information that previously was kept
or filed in the department but that has been
transferred to +the Provincial Archives, the
Minister shall, in writing, notify the applicant of
the transfer.

3(6) Subsection (5) applies to information that
has been transferred to the Provincial Archives and
is in the possession, care, custody and control of
the Provincial Archivist, but does not apply to
information that, for the purpose of temporary
storage, has been placed in storage facilities
provided by the Provincial Archivist. :

3(7) Where an applicant has been notified in
writing by a minister that information requested by
the applicant has been transferred to the
Provincial Archives, this Act no longer applies to
the request for information, and any further
request by the applicant for that information shall
be made under the Archives Act."

Subsection 3(1) provides that the request is to be made
to the minister of the department "where the information is
likely to be kept or filed". Similar wording is used in the

definition "appropriate Minister".

However, it is possible that the same information is

kept or filed in more than one department.

For example, the Office of the Comptroller may hold
information that could also be fbund in another department.
The Office of the Comptroller holds the information for
specific accounting purposes, but the other department in fact

may have a "greater interest” in the information.
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This issue also arises in relation to police reports
submitted to both the Department of the Solicitor General and

the Office of the Attorney General.

The Right to Information Act does not deal with the

situation where the same information is held by more than one
department. Other jurisdictions have expressly dealt with the
issue., The federal®8, Manitoba®? and bntario6o and Quebec®l
statutes all provide for a transfer of a request to another
department or institution if it is felt that the other
department or institution has:a "greater interest" in the
information or, in the case of Quebec, the request relates more
to -a matter within the jurisdiction of the other department or
institution. The federal legislation provides that a
government institution has a greater interest if the record was
originally produced in or for the institution or, if the record
was not originally produced in or for a government institution,
the institution was the first government institution to receive

the record or a copy of it.62

While an informal mechanism could be worked out as a
matter of policy, it would be desirable to have the matter
governed by legislation. This would avoid the possible
duplication of requests. It would also avoid potential
"department shopping"” should different approaches to disclosure

devélop in different departments.
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It is recommended that the Right to Information

Act be amended to allow a request to be referred
to another department when the information is also
found in the other department and it is believed
that the other depértment has a greater interest
in the requested information. The amendments
should provide that a department has a greater
interest if the information was prepared by it or
for it or, if the information was not prepared by
it or for it, the department was the first to
receive the information or a copy of it. The
amendments should also provide for an appropriate
aﬂjustment of the time limitations for a reply

when a request is so referred.

Subsection 3(1) of the Right to Information Act

establishes a thirty-day time period within which a minister
must elither grant or deny a request for information. The
minister's response, either granting .or denying the request, is
to be in writing. The written response is essential, at least
in the case of a denial, for purposes of a referral to the
Ombudsman or a judge of the Court of Queen's Bench. By virtue
of the regqulations, which will be discussed later, the referral

must be accompanied by a copy of the denial of the request.



The thirty-day response period, as a general rule,
appears to be appropriate. However, it must not be used as a
delaying tactic. In many cases, a shorter period 1is all that
is required to respond, and the response should be made as
quickly as possible. In some cases, however, the thirty-day
period is insufficient. There is no provision in the Act for
any extension of the thirty-day period. 1In fact, failure of a
minister to reply within the thirty-day period is ground for
referral to the Ombudsman or a judge of the Court. Presumably
such a ground would be resorted to only if the applicant felt
that the delay was not justifiable. There would appear to be

no need to modify this time period.

Subsection 3(2) of the. Right to Information Act requires
an applicant for information to specify the documents in which
the information requested 1s contained, or to at least specify

the subject-matter of the requested informaticon in some detail.

A difficulty identified by administrators of the
legislation has been that lack of specificity in requests.
Subsection 3(3) allows a minister to seek additional
information from the applicant, but the difficulties seem to
remain. Some requests seem so broad as to be properly
characterized as "fishing expeditions”. Such requests consume

a great deal of public servants' time.

PE——
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A request of this nature was described in Secord v. New

Brunswick Electric Power Commission-®©3 In that case, the

applicant had requested the minutes of meetings of
Commissioners over a period of several years, and the
background material provided to the Commissioners for these

meetings., Mr., Justice Stevenson commented as follows:

"Mr. Secord's regquest with respect to
background material is not specific and he did
not respond to the Chairman's request that he
be more specific. I have not examined the
background material . . . nor do I see any
need to do so."64

Mr. Justice Stevenson implies that, if a minister
requests additional information and that infdrmation is not
provided, the minister will be not be ordered on a referral to
provide the information. It is not unreasonable to expect an
applicant to be reasonably specific in his or her request, and
the Act apptropriately gives a ministgr authority to require
additional information to assist in i1dentifying the relevant

documents,

It has been suggested that applicants for information be
required to disclose such things as the reasons for their
requests, the purposes for which the information will be used
and the persons on behalf of whom they are applying. However,

if the information does not fall within the exceptions
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listed in section 6 of the Right to Information Act, and if it
is to be available to anyone, the reasons for.the request, the
use to be made of the information and the name of the person on
behalf of whom the request is made would not seem to be

relevant.

On the other hand, if the information does fall within
the exceptions listed in section 6 of the Act, the reasons for
the request, an indication of the purposes for which the
information would be used or the name of the person on behalf
of whom the request is made might result in a release of
information, perhaps subject to conditions, that would not

normally be available to the '‘public. {See Recommendation 21)

1ll. It is recommended that consideration be given to

amending the Right to Information Act to include a

requirement that an applicant for information that
might fall within the exceptions listed in section 6
specify the reasons for the request, the purﬁoses
for which the information is to be used and the name

of the person on behalf of whom the request is made.

The question of frivolous or vexatious requests has also
been raised. The difficulty, of course, lies in determining
which requests are of such a nature as to justify a denial of
the request on this basis. The legislation would not, as it

presently exists, allow a denial of a request on the basis that

e
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the request 1s being viewed as being frivolous or vexatious
(trifling, not serious or not indicating sufficient grounds for
action). However, such requests can consume a great deal of
time and, consequently, a significant expenditure of the
taxpayers' money, which 1is not under the existing Act
recoverable from applicants. The problem was identified at the
federal level and the federal Govermment indicated in Access
and Privacy - The Steps Ahead that consideration would be given
to amending.the legislation to deal with the issue.®® No

amendnents have as yet been tabled.
The Quebec access to information legislation authorizes
an application to the information commission by the government

for approval to deny such a request.66

12. It is recommended that the Right to Information Act

be amended to allow an application to the Ombudsman,
with a further appeal to a judge of The Court of

- Queen's Bench of New Brunswick, for approval to deny
a request for information on the basis that it is

frivolous or wvexatious.

Subsection 3(4) of the Right to Information Act

contemplates a situation where the information requested is not
kept or filed in the department for which the receiving
minister is appointed. In that case, the minister is to so

advise the applicant and 1is also required'to advise the
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applicant where the information is kept. The provision appears
to have created no difficulty. However, it would not be an
onerous task for a minister in such circumstances to actually

forward the request to the appropriate minister.

A transfer of this nature could be of considerable

asslstance to applicants.

13. It is recommended that the Right to Information Act

be amended to require a minister to transfer a
request for information to the appropriate body,
with appropriate notification of the transfer to the
applicant, when the information is to be found
elsewhere. The amendments shoiild provide for an
appropriate adjustment of the time limitations for a

reply when such a transfer occurs.

Subsections 3(5), 3(6) and 3(7) of the Right to

Information Act deal with information that has been transferred

to the Provincial Archives. The provisions were added in

1986.67 -The Right to Information Act does not apply to such

information, except where the information has been transferred

only for the purpose of temporary storage.

Once information is permanently transferred to the

Provincial Archives, section 10 of the Archives Act68 governs

ST
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access to it. A minister who receives a request under the

Right to Information Act 1is required to so advise an applicant

if information has been permanently transferred to the Archives.

In 1986, the Archives Act was amended to establish, for

public records held in the Provincial Archives, access and
protection from disclosure provisions similar to those in the

Right to Information Act.®%? However, the Archives Act

provides, in relation to some information, limitation periods
for the protection from disclosure which do not exist in the

Right to. Information Act. These time periods will be

considered later in this Paper in relation to section 6 of the

Right to Information Act. In addition, the Archives Act

contemplates disclosure of some otherwise protected information
with consent, or for research purposes, or if the information
is available elsewhere. These provisions will also be
gonsidered later in this Paper in relation to section 6 of the

Right to Information Act, and in a general discussion of the

public access provisions in the Archives Act.

Subsections 3(5), 3(6) and 3(7) of the Right to

Information Act appear to have created no difficulties, and

therefore require no modification.
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{d) Section 4

Section 4 of the Right to Information Act deals for the

most part with the granting of a request for information,

whether by a minister or by a judge. The section is as follows:

"4(1) Where a request for information is granted
by an appropriate Minister or a judge of The Court
of Queen's Bench of New Brunswick, the appropriate
Minister shall

(a) upon payment of the fee prescribed by
regulation, allow the information to be
inspected, and, at the discretion of the
appropriate minister having regard to cost to
be reproduced in whole or in part;

(b) where the information requested 1is
published, refer the applicant to the
publication, or

(c) if the information is to be published or
is required to be published at a future date,
inform the applicant of such fact and the
approximate date of such publishing.

4(2) Where a portion of a document contains some
information that is 1information referred to in
section 6, and that portion is severable, that
portion of the document shall be deleted and the
request with respect to the remaining portion of
the document shall be granted.

4(3) Where a request for information is granted,
the information shall only be provided in the
language or languages in which it was made.

4(4) When the document containing the information
that 1is the subject-matter of an application has
been destroyed or does not exist, the appropriate
Minister shall advise the applicant of such fact.”

H T
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Paragraph 4(1l){a) of the Act contemplates that initially
the applicént, having paid the prescribed fee, will be allowed
to inspect the information and, subsequently, at the discretion
of the minister having regard to the cost, to reproduce (in
most cases by photocopying) the information. The initial fee
that must be paid is established in paragraph 4(a) of N.B.

Reg. 85-68 under the Right to Information Act as five dollars.

There is no provision in the Act or the regulations
authorizing a waiver of this fee, but it appears that it is
often not collected. 1In some cases it is simply a matter of
not having the administrative procedures in place to collect
and account for a fee. In addition, the effort requirea Lo
collect it perhaps seems inordinate in comparison to the level
of the fee. There is a charge prescribed in paragraphs 4(b)
and (¢} of the Regulation for the reproduction of information,
depending on whethef or not the information can be reproduced
on conventional photocopying equipment. If conventional
equipment is used, the charge is ten cents per page. If other
means of reproduction are required, the actual cost of
reproduction 1is charged. Again, there 1is no complete
information available on whether these costs are in fact

recovered.
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It would seem that a minister would be able to say that
information could not be reproduced if the minister felt the
cost would be too high. This may not seem entirely reasonable
if it is the applicant who will pay the cost of reproduction.
However, there may also be costs involved in terms of human
resources that might weigh in a decision not to allow the

information to be reproduced.

There has been some debate in the country as to whether
the full cost of providing information under access
legislation, including the cost of searching for the
information, should be recovered from the users. Certainly in
thege days of expenditure restraint an argument could be made
for such recovery. On the other hand, many view the right to

information as something-that should not be subject to a charge.

14. It is recommended that the fee structure provided

in the Right to Information Act and the regulations

be reviewed to determine its appropriateness and
that the Act and requlations be amended as

necessary.

15. It is recommended that departments be assisted in
establishing simple mechanisms for collecting and
accounting for the fees paid under the Right to

Information Act.

P——
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16. It is recommended that a provision be added to the

Right to Information Act authorizing a waiver of

any requirement to pay a fee if the waiver is

considered appropriate in the circumstances.

17. It is recommended that guidelines be prepared for
use in determining whether in any case a waiver of

fees is appropriate in the circumstances.

Paragraphs 4(1){b) and (¢} of the Right to Information
Act deal with the situation where a request is being granted
but the information has been, or is to be, published. 1In the
first of these cases a minister is to inform the applicant of
the publication and, 1in the second case, to inform the
applicant of the impending publication and thé approximate date
of publication. Presumably, 1if the information is either
published or to be published, the applicant may choose to use
or await the published information and thus avoid both the
initial fee and the reproduction costs. ﬁowever, unlike in
some jurisdictions, the fact that the information is published
or will be published does not expressly relieve a minister of
the duty to allow the information to be inspected and
reproduced. At least in the case where the information has
been published and is available and accessible in published
form, it seems unnecessary for the Province to dedicate human

resources to the inspection or reproduction of the



information. However, if the information has not vyet been
published, an applicant who does not wish to await publication
should be able to inspect and reproduce the information,

subject to the applicable fees.

18. It is recommended that the Right to Information Act

be amended to allow a denial of a request if the
information has been published and is available and

accessible in published form.

Subsection 4(2) of the Right to Information Act is a

much-used provision. It enables a minister to release a
document to which there would otherwise be no right because it
contains, in part, protected information. By virtue of
subsection 4(2), information reférred to in section 6, which is
information to which there is no right under the Act, can
simply be deleted from the document. The document, so purged,
can then be released. The provision has posed no particular
problem, although it does requiré some time to examine each
document that 1s the subject of a request and to determine

which, if any, portions must be deleted. However, the

provision does support the policy underlying the Act: that all

information relating to the public business of the Province 1is
avallable to the public, subject to limited exceptions. There

would appear to be no need to change the provision.

L,
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Subsection 4(3) of the Right to Information Act limits
the provision of information.to the languaée or languages in
which it was made. In other words, a minister is not required
to translate information that was “"made" in only one language.
If the information exists, for example, 1in German only, there
is no requirement for the minister to provide an English or
French translation of the information. Obviously, much
information in New Brunswick will exist in both English and
French, the two official languages. However, 1if the
information exists in only one official language, the Right to

Information Act does not require that it be translated and

provided in the other official language as well.

One might gquestion this provision in 1light of the

Official Languages of New Brunswick Act’9 and subsection 20(2)

of the Canadian Charter of Rights and Freedoms.’l Section 10

of the Official Languages of New Brunswick Act is as follows:

"10 Subject to section 15, where requested to
do so by any person, every public officer or
employee of the Province, any agency thereof
or any Crown corporation shall provide or make
provision for such person

(a) to obtain the available services for
which such public officer or employee is
responsible, and

(b) tOo communicate regarding those
services, in either official language
requested."



Section 15 of that Act authorizes the
Lieutenant—-Governor in Council to make regulations determining
the application of section 10. However, there are no such

regulations presently in existence.

Subsection 20(2) of the Canadian Charter of Rights and

Freedoms is as follows:

"(2) Any member of the public in New
Brunswick has the right to communicate with,
and to receive available services from, any
office of an institution of the legislature or
government of New Brunswick in English or
French." 72 '

It is clear that any member of the public is entitled to
communicate,; in requesting and receiving information, in either

official language. The question is whether the Official

Languages of New Brunswick Act or the Charter requires that

requested information that exists in only one official language
be translated into the other official lanqguage if the applicant

s0 wishes. The legal question turns on whether the provision

of information under the Right to Information Act is an

"available service". The answer to the question is not certain.

Only the federal jurisdiction in Canada is in a similar

"bilingual" situation with a Charter-imposed requirement to

i,
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communicate and provide services in both official languages.’3
However, the Charter requirement at the federal level is

subject to "significant demand" and "reasonable cost" tests.

Subsection 12{2) of the federal Access to Information

Act’4 is as follows:

"{2) Where access to a record or a part
thereof is to be given under this Act and the
person to whom access 1s L0 be given requests
that access be given in a particular official
language, a copy of the record or part thereof
shall be given to the person in that language

(a) forthwith, if the record or part
thereof already exists under the control

of a government institution in that
language; or

(b) within a reasonable period of time,
i1f the head of the government institution
that has control of the record considers
it to be in the public interest to cause
a translation to be prepared.”
Under the federal legislation a translation will be
prepared if the head of the government institution considers it

to be in the public interest to cause a translation to be

prepared.

A requirement in the Right to Information Act to

translate requested information could mean a need to commit

considerable human and financial resources to filling the



requirement. Such a requirement could be particularly onerous
for municipalities, schools and school boards and public

hospitals if the Act is extended to them.

Nevertheless, where information does exist in New
Brunswick 1in both official languages, it should be made
available in both languages; if so requested, or in the

language requested.

19. It is recommended that subsection 4(3) of the Right

to Information Act be amended to make it clear that

information that exists in both official languages
will be provided in either or both of the official

languages at the option of the applicant.

Subsection 4{4) requires that an applicant be so advised
if information requested has been destroyed or does not exist.
This provision would not be applicable in a situation where the
information is simply not foﬁnd in the department to which the
application is made. The appropriate minister has an implicit
responsibility under'subsection 3(4) of the Act to determine if
the information exists in another department. Howéver, if it
is determined, after appropriate inquiries, that the
information has been destroyed and exists nowhere in the

government, it 1s appropriate that an applicant be so advised.
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It 1is possible that being informed that information does
not exist is in itself information that - in some circumstances
would, for example, Jeopardize negotiations leading to an
agreement ©Or contract. Furthermore, disclosure of the
existence of information notwithstanding that it might fall
within one of the exemptions 1in section 6 of the Right to

Information Act could conceivably, if it related to information

gathered by police, impede an investigation. The federal,’>
the Quebec’® and the Ontario’’ legislation provide, in limited
circumstances, for a response to a request that neither

confirms nor denies the existence of information.

The only way to deal with such a situation under the

Right to Information Act would be to simply fail to reply.

Such a failure, however, would establish the right to refer the
matter to the Ombudsman or to a judge of The Court of Queen's
Bench of New Brunswick. The Ombudsman's authority in the case
of a minister who has failed to reply to a request is limited,

by subsection 10(2) of the Right to Information Act, to

recommending that the minister grant or deny fhe request. A
judge of the Court is given a further power by subsection 8(1)
of the Act to make any other order that is appropriate, but
such a power would not seem to deal adequately with this
particular situation. In other words, on a referral the
question of whether or not the information existg will

undoubtedly be answered, and perhaps with detrimental effects.



The mere disclosure of the eXxistence or non-existence of
information in some circumstances might well have one of the
results that by virtue of section 6 are to be avoided in the

public interest.

It would seem that, at least where the information could
be refused if it did exist, there should be authority to reply
by neither confirming or denying the existence of the

information.

20. It is recommended that the Right to Information Act

be amended to allow a reply to a request for
information referred in section 6 that neither.
confirms nor denies the existence of the
information, and to require, with such a reply, the
provision of reasons why the information would be
denied if it did exist. The Act should also be

amended to preserve, on a referral or appeal, the

silence as to the existence or non—-existence of the

information, but with provision for the Ombudsman
and the Court to examine the information if it
exists.

{e) Section 5

Section 5 of the Right to Information Act establishes

the limited c¢ircumstances in which a minister may deny a

SR
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ll6
this

There is no right to information under
Act where its release

(a) would disclose information the
confidentiality of which is protected by
law;

(b) would reveal personal information
concerning another person:

(c) would cause financial loss or gain
to a person or department, or would
jeopardize negotiations leading +to an
agreement Or contract; :

{c.1) would reveal financial,
commercial, technical or scientific
information

(i) given by an individual or a
corporation that is a going concern
in connection with financial
assistance applied for or given under
the authority of a statute or
regulation of the Province, or

(ii) given in or pursuant to an
agreement entered into under the
authority of a statute or regulation,
if the information relates to the
internal management or operations of
a corporation that is a going concern;

(d) would violate the confidentiality of
information obtained from another
government;

(e) would be detrimental to the proper
custody, control or supervision of
persons under sentence;

(£) would disclose legal opinions or
advice provided to a person or department
by a law officer of the Crown, or
privileged communications as between
solicitor and client in a matter of
department business:

(g) would .disclose opinions or
recommendations by public servants for a
Minister or the Executive Council;:



(h) would disclose the substance of
proposed legislation or regulations;

{(h.1) would reveal information gathered
by police, including the Royal Canadian
Mounted Police, 1in the course of
investigating any 1illegal activity or
suspected illegal activity, or the source
of such information:

{h.2) would disclose any information
reported to the Attorney General or his
agent with respect to any illegal
activity or suspected illegal activity,
or the source of such information; or

(1) would 1impede an 1nvestigation,
inguiry or the administration of justice.”
The approach taken in the New Brunswick legislation to

excepting certain kinds of information from the general right

of' access is somewhat different from the approach used in other

jurisdictions.: The New Brunswick legislation does not exacetly
exclude the excepted information from the application of the

Act, While the Act states there is no right under the Act to

gpecified information, a minister is not expressly precluded or

prohibited from disclosing "it. In some circumstances, such as
where another Act prohibits the disclosure of information, a
minister would not be 1in a position to disclose the
information. In other circumstances, however, such as in the
case of the substance of pfoposed legislation or regulations,
there would be no legal restrictions on the disclosure of the
information and a mninister could choose to disclose it. In
addition, if the information had already been made public,

there Would be no reason to apply the exception.
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In general, this approach has not posed a problem.
However, some clarification of what is implicit in the Act

would be beneficial.

21. It is recommended that consideration be given to

amending the Right to Information Act to expressly

authorize the release of information referred to in
section 6 of the Act if the release is not
restricted by any other Act or requlation and if it
is determined by the appropriate Minister that the
release would be in the public interest.
Consideration should be given to providing
indemnity, or protection from suit, for release of
information in good faith under such a provision.
Consideration should also be given to including
authority to impose conditions in connection with
such a release and to impose penalties for breach

of the conditions.

Each of the exceptions will be considered separately.

(i) Paragraph 6(a)

Paragraph 6(a} of the Right to Information Act provides

that there is no right to information under the Act where its
release would disclose information the confidentiality of which
is protected by law. The scope of this exception is

potentially very broad.



reviewed the provisions recommended that section 24 of the
Federal Act and the schedule be repealed and that only the

prohibitions against disclosure contained in the Income Tax

Act, the Statistics Act and the Corporations and Labour Unions

Returns Act be retained.Sl

The Federal Government's response was cautious.82 1ts
concern was that, to continue to ensure the provision to the
Government of necessary information, the Government must be
able to ensure confidentiality. The Government did, however,
undertake to explore other options for preserving such

confidentiality.

With respect to the New Brunswick provision, it does
seem desirable that the New Brunswick statutes and regulations
be carefully examined to identify the various confidentiality
provisions, and that provisions identified should be assessed
to determine if the information continues to be deserving of

protection.
If it is determined that there is no adequate
justification for an existing protection of the information

from disclosure, the provision should be repealed.

If it is determined that the information should remain

confidential, and if it is also determined that the information

ES——- .
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would be protected by existing exceptions in paragraphs 6(b) to

{i) of the Right to Information Act, the provision in the other

statute or regulation should be repealed.

22.

It is recommended that all New Brunswick public
statutes and reqgulations be reviewed by a committee
established by the Legislative Assembly or the
Executive Council to identify all provisions
establishing and protecting the confidentiality of
information; that the provisions identified be
carefully examined to determine if there is a
continued need to protect confidentiélity: and that
the provisions identified as no longer requiring
protection, or as being covered by existing
exceptions in paragraphs 6(b) to (i) of the Right

to Information Act, be repealed.

If it is determined that protection of the information

from disclosure is justified, and that paragraphs 6(b) to (i)

of the Right to Information Act do not protect it from

disclosure,

the method of protection becomes an issue. There

are four options.

The first option would be to retain the status quo and

allow paragraph 6(a) of the Right to Information Act to operate

in conjunction with the specific confidentiality provision.



A second option would be to repeal the provision and to

add a paragraph to section 6 of the Right to Information Act

establishing that there is no right to the information.

A third option would be to identify all such
confidentiality provisions in a schedule to the Right to

Information Act as is done at the federal level. This option,

while providing some certainty, runs the risk of inaccuracy if,
as the various statutes are amended, the schedule is not also

amended accordingly.

There are also some statutes which expressly override

the access right given in the RightAto Information Act. The

1990 amendments to the Historic Sites Protection Act are an

\\=-.xamp3].e.8:'3 The relevant provision is as follows:

"7.2 Notwithstanding any provision of the
Right to Information Act, there is no right
urider that Act to information which would
disclose the location of a site that, in the
opinion of the Minister, 1is or may be of
historical or anthropological significance."

Such an approach provides a fourth option for
confidentiality. 1In preparing such a provision, a direct
assessment of the subject information is required to determine

if 1t would fall within one of the exceptions in section 6 of



the Right to Information Act. If it does not, a deliberate

assessment of the need to establish an exception to the general
right of access to government information is required.

However, this approach is probably not sﬁfficiently different
from the present approach to justify changing all existing

confidentiality provisions to accommodate it.

The first option, the retention of the status quo, would
appear to be a satisfactory approach, and would require no

changes to the existing Act.

Paragraph 6(a) of the Right to Information Act, at least
in the English version, would appear to except from the right -
of access not only information the confidentiality of which is
protected by another statute or regulation, but also
information the confidentiality of which is protected by
established principles of the common iawl For example, the
protection which is given at common law to Cabinet documents,
the "public interestAimmunity", sometimes referred to as Crown

privilege, would no doubt be covered by paragraph 6(a).

The "public interest immunity” in relation rto Cabinet
documents is well accepted. While the extent of the privilege
has been restricted somewhat in recent years,84 it remains in
principle., The access to information legislation in othef
Canadian provincial jurisdictions expressly exempts this kind

of information from disclosure under the access legislation.



The federal legislation goes further, and entirely excludes
such information from the application of the federal Act. The :

federal provision is as follows:

"69. (1) This Act does not apply to
confidences of the Queen's Privy Council for
Canada, including, without restricting the
generality of the foregoing,

(a) memoranda the purpose of which is to
present proposals or recommendations to
Council; |

(b) discussion papers the purpose of which 1is
to present background explanations, analyses i
of problems or policy options to Council for j
consideration by Council in making decisions;

(c) agenda of Council or records recording
deliberations or decisions of Council:;

{(d) records wused for or reflecting ;
communications or discussions Dbetween N
ministers of the Crown on matters relating to
the making of government decisions or the
formulation of government policy;

(e) records the purpose of which is to brief ]
ministers of the Crown in relation to matters
that are before, or are proposed to be brought
before, Council or that are the subject of
communications or discussions referred to in
paragraph (d);

(f) drafrt legislation; and

(g) records that contain information about
the contents of any record within a class of
records referred to in paragraphs (a) to (f).

{(2) For the purposes of subsection (1),
"Council"” means the Queen's Privy Council for
Canada, committees of the Queen's Privy ?
Council for Canada, Cabinet and committees of
Cabinet. :
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{(3) Subsection (1) does not apply to

{(a) confidences of the Queen's Privy Council
for Canada that have been in existence for
more than twenty years; or

(b) discussion papers described in paragraph

(1) (b)
(i) if the decisions to which the
discussion papers relate have been made
public, or
(ii) where the decisions have not been
made public, if four years have passed
since the decisions were made."
- From a New Brunswick perspective, it is interesting to
note that the federal provision excludes, among other things,

the information excepted from the right of access by paragraphs

6(g) and 6{h) of the Right to Information Act (advice or

recommendations for ministers or the Executive Council and the

substance of proposed legislation or regulations).

It is also interesting to note that the federal
exclusion does not apply if the documents are more than twenty

years 0ld. The New Brunswick Archives Act places a similar

twenty-year limitation on information referred to in paragraph

6(g) of the Right to Information Act.85

The protection of this kind of information from
disclosure is based on what has been described as a public

interest in ensuring that Cabinet members can engage in a full



and frank discussion in their deliberations and decision-making
processes, and that the principle of collective ministerial

responsibility is preserved.

It is generally accepted that the protection of this
information is desirable in our system of government. To
clarify its protection in New Brunswick, the information should
be cited expressly in section 6 as being excepted from the

general right of access.

It is not recommended that Cabinet confidences be
completely excluded from the application of the Act as is done
at the federal level. By including them in section 6, a denial
on the basis of such an exception could be referred to the
Ombudsman or to a judge of the Court. While the Ombudsman's

authority is limited by section 19 of the Ombudsman Act86 in

that the Attorney General, by certificate, could prevent the
Ombudsman from havihg access to such information, a judge by

virtue of the combined effect of section 10 of the Proceedings

Against the Crown Act®7, section 68 of the Evidence Act88 and
Rule 31 of the Rules of Court8? would be able to examine the
documents and either confirm a denial or, in the appropriate
case, order that the request be granted. Such a process would
avolid the criticism levelled at the federal provisions that a
denial of such information could not be reviewed. The process

would also be more consistent with the approach being taken in




the common law to the disclosure of documents by the Crown in

litigation.20

23. It is recommended that section 6 of the Right to

Information Act be amended to expressly except

Executive Council confidences from the general

right of access under the Right to Information

Act. The nature of the information excepted should
be similar to that described in section 69 of the
federal Act, and the term "Executive Council"
should include Executive Council committees,

Cabinet and Cabinet committees.

Paragraphs 6(g) and 6(h) of the Right to Information Act

may require modification with the addition of this new

provision as the subject-matters may overlap.

The Ombudsman's Office has recommended that paragraph
6(a) should be restricted to information the confidentiality of
which is protected by another statute or regqulation (see
Appendix H}. Obviously, one of the primary purposes of
paragraph 6(a) is to except such information. And if Executive
Council confidences are to be covered in a specific exception
(see Recommendation 23), it is likely that any other
information that migﬁt be excepted under paragraph .6(a) could
be excepted, if the exception is justified, under one of the

other paragraphs.



24, If Recommendation 23 is accepfed, it is recommended
that the exception in paragraph 6(a) of the Right

to Information Act be restricted to information the

confidentiality of which is protected by another

statute or regulation.

(ii) Paragraph 6(b)

Paragraph 6{(b) of the Right to Information Act protects

the personal privacy of individuals. The definition "personal
information", as previously discussed, describes the nature of

the information to which there is no right of access under the

Right to Information Act. It should be noted, however, that
the information excepted from the right of access is that
concerning another person. The provision does not preclude an

individual from obtaining information about himself or herself.

The paragraph was amended in 1986 to remove the phrase
"given on a confidential pasis".%1 Obviously, the phrase
unnecessarily limited the protection given to personal

information.

From the point of view of access to personal information

about other persons, paragraph 6(b) of the Right to Information
Act appears to provide an appropriate restriction, and there

would appear to be no need for change.




It is interesting to note, however, that this same
information, which is generally withheld from public inspection

under the Archives Act, is available if the person consents to

the inspection or if the Public Records Committee or a judge of
the Court of Queen's Bench authorizes inspection for research
or statistical purposes.?2 In addition, the information is
available for publié inspection one hundred years after the
date of birth of the person to whom the personal information
relaEes.93 However, because of the discretionary nature of the

exception in the Right to Information Act, the same result,

without express provision, could no doubt be achieved under the

Right to Information Act in appropriate cases. 1In addition,

such information is not likely to be in a department if it

relates to a person who is over one hundred years old.

The issue of comprehensive privacy legislation will be

dealt with later in this Paper.
(iii) Paragraph 6(c)

Paragraph 6{(c) of the Right to Information Act excepts

from the general right of éccess information the release of
which would cause financial 1loss or gain to a person or
department or would jeopardize negotiations leading to an
agreement or contract. The exception clearly covers not only

"government" information, but also information relating to a



third party. In relation to third parties, however, it is not
limited to information supplied by third parties, as is the
case in paragraph 6(c.l). The provision, with paragraph
6(c.1), also addresses, at least in part, the "commercial-

information" exceptions that exist in other jurisdictions.

Paragraph 6(c) has been considered a number of times in
referrals to a judge of the Court of Queen's Bench. The very
first reported decision, Re Daigle,g4 dealt with a request to
The New Brunswick Electric Power Commission for a consultant's
report (a work sampling study) in relation to work at the Point
Lepreau Nuclear Generatlng Station construction site. The
Chairman of the Commission denied the request. He relied in
part on paragraph 6{(c). However, Mr. Justice Stevenson

commented as follows:

"In my opinion, to successfully rely on that
exclusion, it must be established that the
loss or gain would result directly fronm
disclosure of the information. Here the
Minister relies on what c¢an only be
characterized as speculative future galn or
loss to the contractors."23

Paragraph 6(c¢) was also considered by Mr. Justice

Russell in Re Robinson.%® 1In that case a reporter-broadcaster

sought a Police Commission report dealing with a charge of a

cover-up involving a police force. Mr. Justice Russell said:




"I conclude as well that the loss is only
speculative and depends on many factors which
take the requested information outside the
ambit of the words 'release of which would
cause financial loss or gain.,' "
It is of interest to note in Re Daigle98 the contention
by The New Brunswick Electric Power Commission that the

likelihood of loss or gain should be determined by experts.

Mr. Justice Stevenson commented:

"The opinions of experts are not conclusive -

if they were, the Legislature would have

provided for determination of the issue by an

aexpert or a panel of experts rather than by a

judge."99

It therefore seems clear that any financial loss or

gain, to be relied upon for the exception, must be a direct
result of the disclosure. Anything that is speculative of a

future loss or gain will not be sufficient grounds for a denial

of the request.

Paragraph 6{c) of the Right to Information Act is in

fact a two-fold exception. In addition to the "financial loss
or gain" exception, the paragraph excepts information the
disclosure of which would Jjeopardize negotiations leading to an

agreement or contract. This latter part of the exception has



also received judicial consideration. It would seem that the
requirement for a direct as opposed to a speculative future
effect applies also to this part of the exception. 1In Re
Daigle, Mr. Justice Stevenson commented:

u

+ +« «» the assessments of work performance
made some three years ago are now so remote in
time that it is inconceivable to me that their
disclosure could Jjeopardize or prejudice
current negotiations." 00 {emphasis added)

Another denial of disclosure on the basis of this latter

part of paragraph 6{(c) was upheld in Robert G. Hurst v. The

Minister of Health.101 In that case; the Minister of Health

had denied access to various consultant, accounting and
inspection reports in relation to a nursing home, and
affidavits submitted by a representative of the Canadian Union
of Public Employees. The negotiations in question were

on-going at the time of the application and subsequent referral.

Both aspects of the exception contained in paragraph

6(c) of the Right to Information Act seem to be appropriate and

without significant difficulty. While one might argue that
access should not be denied if the relevant financial loss or
gain would not be significant, to include in the statute a
requirement to determine "degfee" would perhaps unnecessarily

complicate the provision. It must be borne in mind that there




- 77 -

is no prohibition against disclosure. While section 6 of the

Right to Information Act says there is no right to the kinds of

information identified in the section, it does not preclude the
release of the information. Presumably, if the loss or gain
would be insignificant, the information could be released if it

was determined that the information should be released.

The Right to Information Act does not make specific

reference to information that might prejudice the economic
iﬁterests of the Province. Such information might, among other
things, take the form of trade secrets and other commercial
information. It is probable that access to such information
could be denied on the basis of paragraph 6(c) if its release
would cause a financial loss or gain or would jeopardize
negotiations leading to an agreement or contract. If the
information related, for example, to proposed new taxes oOr
changes to existing taxes, a request for the information could
probably be denied on the basis of paragraph 6(h), which
excepts from the general right of access information the
release of which would disclose the substance of proposed
legislation or regulations. There would appear to be no
pressing need for the addition of a specific exception in

relation to the economic interests of the Province.



Other jurisdictions give gpecific protection to trade
secrets, The exception of trade secrets from the general right
of access in New Brunswick could fall under paragraph 6(a),
6(c) or 6(c.1l), depending on the nature of the information and
the circumstances under which it was acquired. There would
appear to be no pressing need for the addition of a specific

exception for trade secrets.

Given that no significant problems have been identified
in relation to péragraph 6(c), there would appear to be no need
for change. The question of involvement of third parties in
decisions relating to the release of third-party information

will be dealt with later in this Paper.

(iv) Paragraph 6(c.l)

Paragraph 6{c.l1l) of the Right to Information Act was
added to the Act in 1982.102 1y excepts from the general right
of access certain financial, commercial, technical or |
scientific information. The exception, however, is limited.

It is designed to apply to information given by an individual
or an active corporation in connection with an application for
financial assistance under a provincial statute or regulation,
and to information given in or pursuant to an agreement entered
into under a statute or regulation, if the information relates

to the internal management or operations of an active




corporation. The legislators obviously had specific
circumstances in mind and felt that, for example, paragraph
6(c) would not provide adequate protection. One could
speculate that the first part would be applicable-to

applications under, for example, the Commerce and Technology

Actl03 and the Fisheries Development Actl04 f£or financial

assistance.

' The words “that is a going concern" were added to
paragraph 6{c.l) by floor amendment. There was considerable
concern that the public would not have access to information,
for example, in relation to financial assistance given to a
corporation that subsequently failed. The addition 6f the

~words was presumably an attempt to allow as much access as
possible without Jjeopardizing the on-going viability of an
active company, and an attempt to balance the public right of
access and privacy rights by providing a limited and specific

exception.

The then Premier Hatfield, during consideration of the
amendments in the Committee of the Whole House, spoke of the
importance of the government being able to get such information
in some circumstances and of the inability, under the existing
provisions,-to deny access to information given on a

confidential basis.l05
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The second part of paragraph 6(c.l) no doubt had in mind
the agreements such as the forest management agreements

referred to in section 23 of the Crown Lands and Forests

Act.106 mowever, in relation to the Crown Land and Forests

Act, a specific amendment was made to that Act in 1983 to
establish the confidential nature of specified information

obtained under the Crown Lands and Forests Act.107 As a result

of the 1983 amendment, the information described in the
amendment would be excepted from the right of access under the

Right to Information Act by virtue of paragraph 6(a) of the

Right to Information Act.

One potential difficulty with paragraph 6(c.l) of the

Right to Information Act is the uncertainty of the term

"commercial". The word has not received judicial consideration
in New Brunswick, but it has been considered in Ontario and
Quebec in relation to their legislation. The position taken

has been that it relates to the buying and selling of goods.108

Of significance in relation to paragraph 6(c.l) 1is that
it relates only to information "given" by the third pargy. It
would not apply to information collected, for example, as a
result of observations of inspectors during inspections.
Nevertheless, the inspector's information might well be

excepted under one of the other paragraphs in section 6.




It has been suggested that paragraph 6(c.l) should also
cover "production" information. It is likely that such
information, as some of the other information referred to in
paragraph 6(c.l), would be covered in some circumstances by
paragraph 6{c). However, it is also likely that “production"
information is not "financial, commercial, technical or
scientific" information. 1In the circumstances described in
paragraph 6(c.l), an exception to the right to access to
production information would be justifiable. There may,
however, be circumstances in which such information should not
be excepted. BSuch a circumstance might be one in which natural

resources from Crown lands are involved.

25. It is recommended that the Right to Information Act

be amended to include in paragraph 6{(c.l) a
reference to production information and that
consideration be given to any need to restrict the

limitation in specified circumstances.

Apart from an addition of reference to production
information, there seems to be no need to modify paragraph
6(c.1l) unless it is found to require modification as a result
of the review of confidentiality provisions recommended in

Recommendation 22.



(v) Paragraph 6{d)

Paragraph 6(d) of the Right to Information Act excepts

from the general right of access information that would violate
the confidentiality of information obtained from another
government, This kind of exception is common to all Canadian
jurisdictions, although its nature and scope does vary from

jurisdiction to jurisdiction.

Some jurisdictions refer specifically to the "kinds" of
governments from which information is received. For example,
foreign governments, the federal government, o£hei provincial
governments and municipal goverhnments may be specified. The
New Brunswick provision contains no such specification and thus

can be assumed to be general in its application.

It is interesting to note that, iﬁ relation to the
corresponding exception in paragraph 10(3)(e) of the Archives
523,109 subsection 10(6) of tﬁat Act makes the records )
available for public inspection if the government from which
the information was obtained consents in writing to the
inspection or makes the information public. The Ombudsman's
Office has recommended the addition of a similar provision to

the Right to Information Act (see Appendix H). However, such a

provision would appear to be unnecessary in the Right to




Information Act given the formulation of the exception. If

consent or publication occurs, the confidential aspect is no

doubt lost and the exception would no longer apply.

A potential difficulty with the exception in paragraph

6(d) of the Right to Information Act is that an indiscriminate

or "blanket" application of a confidentiality requirement may
be imposed by other governments supplying information to New
Brunswick. The federal Parliamentarf committee, in reviewing a
similar but mandatory exemption in the federal legislation,
recommended that the exemption be discretionary.llo In New
Brunswick the exception is discretionary. Nevertheless, the
excepﬁion, while it is undoubtedly justifiable, does presént
the possibility of excluding a wide range of information from

the right of access.

26. It is recommended that the Province of New
Brunswick, in relation to information it provides
to other governments, and that other governments,
in relation to information they provide to New
Brunswick, be enéouraged to assign a confidential
status to information so provided only when the
status can be reasonably justified. A confidential
status should be assigned only if the information
is information to which there would not normally be

a right under access to information legislation.



Another potential difficulty with the exception in

paragraph 6(d) was identified in Coon v. New Brunswick Electric-

Power Commission (Chairman).lll 1In that case, copies of

correspondence between the Commission and Atomic Energy of

Canada Limited were sought. Mr. Justice Stevenson remarked:

"The information identified below, 1in my

opinion, 1is not information obtained from

another government or from AECL and I leave

open the question of whether s.6(d) of the Act

protects information obtained £from a Crown

Corporation that is an agent of the Crown in

right of Canada."112

One could argue that “government" would include any

agency of a government, but the outcome of such an argument is

uncertain. It would seem reasonable to cover in the exception

agencies of government.

27. It is recommended that paragraph 6(d) of the Right

to Information Act be amended +to include a

reference to agencies of other governments.

New Brunswick is the only Canadian jurisdiction that
does not contain an exception in relation to information the
release of which would prejudice or jeopardize relations with
another government. No doubt in some situations the exception

in paragraph 6{(d} of the Right to Information Act would protect




the information from disclosure, but it is not clear that it,
or any of the other exceptions, would protect all information

for which protection is justified.

28, It is recommended that the Right to Information Act

be amended to include, as an exception to the
general right of access, information the release of
which would jeopardize relations with another

government Or an agency of another government.

The Right to Information Act does not make specific
reference to information relating to national defence and
security. In fact, the only provincial legislation that does
is that of Ontario. There seems to be no pressing need for the

inclusion in the Right to Information Act of an exception for

this kind of information. In so far as that kind of
information would exist in government departments or agencies,
it would probably be protected from disclosure, 1f such

protection is necessary, under one of the existing exceptions.
(vi) Paragraph 6(e)

Paragraph 6{(e) of the Right to Information Act deals

with information relating to the custody, control and
supervision of persons serving sentences, This kind of

information is part of a more general category which is usually



described as law enforcement infoimation. Pafagraphs 6{h.1),
(h.2) and (i) are further "law enforcement” provisions and they
will be discussed separately. Paragraph 6(e) appears to
adequately cover the kind of information it purports to cover
and no difficulties have been identified in relation to it.
There is, therefore, no apparent reason to change it unless a

more general "law enforcement" exception is added to the Act.
{vii) Paragraph 6(f)

The exception provided in paragraph 6{(f)} of the Right to

Information Act to the general right of access, while it

expressly refers to the solicitor-client privilege normally
related to litigation, also extends generally to legal opinions
or advice provided to a person or department by a law officer
of the Crown. The privilege, and the exception generally, are
aimed at facilitating "full and frank consideration and
discussion of the circumstances on which legal advice is sought
so that the advice may be ihformed and effectual".ll3 The

exception is general across Canadian jurisdictions.

The inclusion of this exception, par£icularly in
relation to the solicitor-client privilege, seems entirely
reasonable. It would certainly be unreasonable to make
available under the Act information thét would not be available

within the context of litigation.
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I+t has been suggested that the application of the Right

to Information Act should be suspended during the course of

litigation because of the possible duplication of requests for
information: discovery of documents in the course of
litigation and simultaneous requests for the same information

under the Right to Information Act. The duplication would be

an inconvenience for the government, but i1t would not likely
occur frequently. The person seeking the information would, no
doubt, also want to avoid a duplication of procedures. If
information would normally be available under the Act, there
would seem to be no substantial reason to deny a person access
to 1t simply because the person happened to be a litigant.
Such a denial might be viewed as being d15criﬁinatory, and no
doubt might be circumvented by having the application made by
someone else. Without substantial evidence of abusive
duplication, 1t would seem inappropriate to suspend the

application of the Act during litigation.

It is interesting to note that the portion of paragraph
6(f) dealing with legal opinions or advice relates only to
opinions or advice provided by a law officer of the Crown.
Presumably, 1if the opinions or advice were received from a
lawyer who was not a public servant, there might be some
question as to whether the exception would apply. There would

be no apparent reason for making such a distinetion.
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29, It is recommended that paragraph 6(f) of the Right

to Information Act be amended to remove the

reference to a law officer of the Crown.

The application of the exception in the Archives Act

similar to paragraph 6(f) of the Right to Information Act has

been limited by subsection 10(7) of the Archives Act to fifty

years following the date of the creation of the documents.114
The Ombudsman's Office has recommended the addition of a

similar provision to the Right to Information Act (see Appendix

H). However, under the Right to Information Act a minister is

not prohibited from disclosing the information and would be
able to do so in the appropriatce cases. In addition, it is not
likely that the information would still be in a department

after fifty years.
(viii) Paragraph 6{(g)

Paragraph 6(g) of the Right_to,lniprmation_Agt excepts

from the general right of access under the Act opinions or
recommendations by public servants for a minister or the
Executive Council. In other 3jurisdictions, this kind of

information is generally included in what is referred to as the

Cabinet confidences exception, which works in conjunction with

exceptions applied to government operations.



The purpose of a government operations exception is to
ensure full and candid discussions of matters for decision by
the government below the Executive Council or Cabinet level.
While paragraph 6(g)} was no doubt drafted to make the exception
as specific and limited as possible, it may well not cover all
information that should be covered to ensure full and candid
discussion of matters for decision below the Executive Council

or Cabinet level.

First of all, the exception is 1imited to opinions or
recommendations by public servants. Clearly, an opinion or
recommendation from an external consultant would not be
protected by the provision. Admittedly, one of the méjor
concerns raised in relation to freedom of information
legislation in the first instance was that the position of
public servants might be Jjeopardized if their opinions and
recommendations were disclosed. Public servants might be
subject to attack and held accountable in the public arena, in
contradiction to the principle of ministerial responsibility.
There was also concern that disclosure of such information
might attach a political bias to an ideally politically neutral
public sexvice. Given only these considerations, it may not be
necessary to protect from disclosure the opinions or advice of

external consultants.



On the other hand, if government is to have clear and
full advice for decision-making purposes and then is to be
responsible for its decisions regardless of specific advice, it
is perhaps the decision, rather than the opinions and
recommendations leading to the decision, to which the public
must have access. It then falls to the government (ministers)

to be accountable for and to justify its decisions.

Both the federalll® and Manitoball® statutes exclude
reports prepared by consultants from their government

operations exemption.

Section 37 of the Quebec legislationll? allows a refusal

to disclose the advice or recommendations of a consultant.

Section 13 of the Ontario legislationll8 authorizes a
head to refuse to disclose a record that would reveal the
advice or reéommendations of a consultant. The Ontario
provision, however, includes many 'exceptions’'. The provision

is as follows:

"13. (1) Advice to government. - A head may refuse
to disclose a record where the disclosure would
reveal advice or recommendations of a public
servant, any other person emploved in the service
of an institution or a consultant retained by an
institution.
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(2) Exception.— Despite subsection (1)}, a
head shall not refuse under subsection (1} to
disclose a record that contains

(a) factual material;
(b) a statistical survey:;

(c) a report by a valuator, whether or not
the valuator is an officer of the institution:

(d) an environmental impact statement or
similar record:;

(e) a report of a test carried out on a
product for the purpose of government
equipment testing or a consumer test report;

(£) a report or study on the performance or
efficiency of .an institution, whether the

report or study is of a general nature or is
in respect of a particular program or policy;

(g) a feasibility study or other technical
study, including a cost estimate, relating to
a government policy or project;

(h) a report containing the results of field
research undertaken before the formulation of
a policy proposal;

(i) a final plan or proposal to change a
program of an institution, or for the
establishment of a new program, including a
budgetary estimate for the program, whether or
not the plan or proposal 1s subject to
approval, unless the plan or proposal is to be
submitted to the Executive Council or its
committees;

(i) a report of an interdepartmental
committee task force or similar body, or of a
committee or task force within an institution,
which has been established for the purpose of
preparing a report on a particular topic,
unless the report is to be submitted to the
Executive Council or its committees;

(k) a report of a committee, council or other
body which is attached to an institution and
which has been established for the purpose of
undertaking inquiries and making reports or

recommendations to the institution;



(1) the reasons for a final decision, order
or ruling of an officer of the institution
made during or at the conclusion of the
exercise of discretionary power conferred by
or under an enactment or scheme administered
by the institution, whether or not the
enactment or scheme allows an appeal to be
taken against the decision, order or ruling,
whether or not the reasons

(i) are contained in an ihternal memorandum
of the institution or in a letter
addressed by an officer or employee of
the institution to a named person, or

(ii) were given by the officer who made the
decision, order or ruling or were
incorporated by reference 1into the
decision, order or ruling.

(3) Idem.— Despite subsection (1), a head
shall not refuse under subsection (1) to disclose a
record where the record is more than twenty years
0ld or where the head has publicly cited the record
as the basis for making a decision or formulating a
policy."

30. - It is recommended that paragraph 6(g) of the Right

to Information Act be amended to include the

opinions and recommendations of consultants.

Paragraph 6(g) of the Right to Information Act is also

limited by the fact that only those opinions and
recommendations prepared for ministers or the ﬁxecutive Council
are covered, If Recommendation 23 in relation to Executive
Council confidences is accepted, the exception covered by
paragraph 6(g) will be covered by the Cabinet confidences
exception. Paragraph 6{(g) could then be c¢onverted into the

"government operations" exception previously referred to.
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Some concern has been expressed that the implementation
of a government operations exception may constitute an
unwarranted restriction on the right of access. However, a
limited restriction is consistent with legislation in other
jurisdictions and with the principles of ministerial

accountability and public service neutrality.

31. It is recommended that paragraph 6(g) of the Right

to Information Act be amended to except from the

general right of access certain information in
relation to government operations. The provision
could be modelled on subsections 13(1) and 13(2) of

the Freedom of Information and Protection of

Privacy Act, 1987, chapter 25 of the Statutes of

Ontario, 1987.

The provision in the Archives Act similar to paragraph

6(g) of the Right to Information Act protects the information
for only twenty years after its creation.ll? The oOmbudsman's
Office has recommended the addition of a similar limitation to

the Right to Information Act (see Appendix H). However,

because section 6 of the Right to Information Act does not

preclude disclosure, the information could be disclosed in
appropriate cases. Furthermore, it is not 1likely that the

information would still be in a department after twenty years.
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(ix) Paragraph 6(h)

Paragraph 6(h) of the Right to Information Act excepts

from the general right of access information that would
disclose the substance of proposed legislation or regulations.
No problems have been identified in relation to the exception
and it could remain as it is. However, i1f Recommendation 23 is
accepted in relation to Executlive Council confidences, the
substance of paragraph 6(h) would in all probability be

incorporated into that exception.

If municipalities are to be covered by the Right to

Information Act, it may be necessary to include an exception

for information that would disclose the substance of proposed

by-laws or of proposed private legislation.
(x) Paragraphs 6(h.1) and (h.2)

Paragraphs 6(h.l) and (h.2) of the Right to Information

Act were added to the Act in 1985.120 The addition appears to
have been prompted by an overruled denial of a request for
information. The request for information had been denied both
on the basis of paragraph 6{a) (the release would disclose
information the confidentiality of which is protected by law)

and of paragraph 6(i) (the release would impede an



investigation, inquiry or the administration of justice). 1In

Dixon v. Minister of Justice,l2! Mr. Justice Stevenson ordered -

the Minister of Justice to release certain police reports.

Mr. Justice Stevenson commented:

"All of the information contained in the four

documents became public knowledge at that trial.

While the 1identity of the police informant 1is

confidential information protected by law, as soon

as the informant testifies as a victim or

complainant, his identity is no longer confidential

and para. 6(a) of the Act ceases to apply ko it.

Paragraph 6(i) does not apply as there is nothing

to be impeded -~ the investigation was completed,

charges were laid and a trial was held. The matter

was finally disposed of long since."122

The amendment would appear to have arisen out of a
belief that the kind of information referred to in paragraphs
6(h.l) and (h.2) should be excepted from the general right of
access not only during on-going investigations, but also after

the conclusion of investigations and even after the completion

of related court proceedings.

A review of law enforcement exemptions in other
jurisdictions indicétes that these provisions in some cases are
much more detailed than the New Brunswick provisions.
Generally, the provisions cover any information relating to law

enforcement and to investigations. They also cover information



relating to correctional institutions, including information of

the kind covered by paragraph 6{e) of the Right to Information

Act. In Quebec the exemption is mandatory whereas elsewhere it

is discretionary.

The Ontario law enforcement provision is quite
detailed. While it would no doubt cover the kinds of
information covered by paragraphs 6(e), 6(h.l)}, 6(3.2), and
much of what is covered by paragraph 6(i), it would probably
not be so broad as, for example, to cover a police report that
had become public knowledge during a trial. The Ontario

provigion is as follows:

"l4. (1) A head may refuse to disclose a record
where the disclosure could reasonably be expected to

(a) intexrfere with a law enforcement matter;

(b) interfere with an investigation
undertaken with a view to a law
enforcement proceeding or from which a
law enforcement proceeding is likely to
result;

(c) reveal 1investigative techniques and
procedures currently in use or likely to
be used in law enforcement;

(d) disclose the identity of a confidential
source of information in respect of a law
enforcement matter, or disclose
information furnished only by the
confidential source;

(e) endanger the life or physical safety of a
law enforcement officer or any other
person;



(£)

(g)

(h)

(1)

(3)

(k)

(1)
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deprive a person of the right to a fair
trial or impartial adjudication;

interfere with the gathering of or reveal
law enforcement intelligence information
respecting organizations or persons;

reveal a record which has been
confiscated from a person by a peace
officer in accordance with an Act or
regulation;

endanger the security of a building or

the security of a vehicle carrying items,
or of a system or procedure established
for the protection of items, for which

protection is reasonably required;

facilitate the escape from custody of a
person who is under lawful detention:

jeopardize the security of a centre for
lawful detention; or

facilitate the commission of an unlawful
act or hamper the control of crime.

(2) A head may refuse to disclose a record,

(a)

(b)

(c)

(4)

that 1s a report prepared in the course
of law enforcement, inspections or
investigations by an agency which has the
function of enforecing and regulating
compliance with a law:

that is-a law enforcement record where
the disclosure would constitute an
offence under an Act of Parliament:

that is a law enforcement record where
the disclosure could reasonably be
expected to expose the author of the
record or any person who has been quoted
or paraphrased in the record to civil
liability; or

that contains information about the
history, supervision or release of a
person under the control or supervision
of a correctional authority.
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(3) A head may refuse to confirm or deny the
existence of a record to which subsection (1) or :
(2) apply. ﬁ

(4) Despite clause (2)(a), a head shall disclose a !
record that 1s a report prepared in the course of i
routine inspections by an agency where that agency

is authorized to enforce and regulate compliance ;
with a particular statute of Ontario.

(5) Subsections (1) and (2) do not apply to a
record on the degree of success achieved in a law
enforcement program including statistical analyses
unless disclosure of such a record may prejudice,
interfere with or adversely affect any of the {
matters referred to in those subsections,"123 !
"Law enforcement" is defined in the Ontario legislation
as follows:
" "law enforcement" means,
(a) policing,
(b) investigations or inspections that lead or ‘
would lead to proceedings in a court or
tribunal if a penalty or sanction could be
imposed in those proceedings, and
(¢) the conduct of proceedings referred to in
clause (b);"124 g
Provisions such as these would no doubt cover much of
the information that would fall under the existing paragraphs

6(e), (h.l1l), (h.2) and (i). They would, as well, instead of |

establishing a general and broad exception to the general right
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of access, be more specific in identifying the Xinds of
information which can be justifiably excepted from the right of

access in a fair and open system of government.

However, there may well be additional information not
described in the Ontario provisions which would be covered by

paragraph 6(i) of the Right to Information Act.

32. It is recommended that paragraphs 6(h.l) and (h.2)

of the Right to Information Act be replaced by

provisions that would more precisely identify the
kinds of law enforcement information that are
" excepted from the general right of access to
information. Consideration should also be given to
the need to modify paragraphs 6(e) and 6{(i) of the

Right to Information Act in light of the provisions

that are to replace the existing paragraphs 6(h.1l)

and {(h.2).
(xi) Paragraph 6(i)

As mentioned previously, 1t was the restricted

interpretation of paragraph 6{(i) of the Right to Information

Act that led to the addition of paragraphs 6(h.l) and 6(h.2}) to

the Act.
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Paragraph 6{i) was also referred to in Re Robinson.l25

In thét case the Minister of Justice relied on paragraph 6(i)
(would impede . . . the administration of justice) in refusing
to disclose a report prepared by the Police Commission. The
concern was twofold: that disclosure would subject the
Commission to undue public pressure and thus render Commission
reports and recommendations meaningless, or that a possible
appeal and order for a new trial might be adversely affected.

Mr. Justice Russell commented:

"I conclude the respondent has not met the test

that there is a 'real and substantial risk' that

the administration of justice will be impeded."126

The actual scope of the exception.providéd by paragraph
6(i) is thus not entirely clear. It seems likely that, for
example, much of the kind of information described in
paragraphs 6(h.1l) and 6(h.2) would be covered in the case of an
on—goinguinvestigation. It also seems likely that the
provision would cover information the disclosure of which would
prejudice a fair trial or impartial hearing. This latter type
of information is expressly exempted from disclosure in
ontariol27 and in Quebec.l28 If Recommendation 32 is accepted,
it will be necessary to reconsider the need for the exception

contained in paragraph 6(1)}. It may be that there will not be
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a continued need for a broad exception in relation to
investigations such as is contained in paragraph 6(i) if
specific types of information associated with law enforcement
are enumerated.

{g) Sections 7 to 11

Sections 7 to 11 of the Right to Information Act govern

the procdedures by which a person may challenge a denial of a
request for information or a failure to reply to a request.

The provisions are as follow:

"7(1) Where an applicant is not satisfied with the
decision of an appropriate Minister or where an
appropriate Minister fails to reply to a request
within the time prescribed, the applicant may in
the prescribed form and manner either

(a) refer the matter to a judge of The
Court of Queen's Bench of New qunswick, or

{b) refer the matter to the Ombudsman.

7(2) Where the applicant refers the matter to a
judge of The Court of Queen’'s Bench of New
Brunswick under subsection (1),

(a) the applicant may not thereafter refer
the matter to the Ombudsman under paragraph
(1)(b) or under the Ombudsman Act, and

(b) the Ombudsman, in such case, may not
act under the authority of this Act or the
Ombudsman Act with respect to that matter.
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7(3) Where the applicant refers the matter to the
Ombudsman under subsection (1), the applicant mnay
not, subject to subsection 11(1), refer the matter
to a judge of The Court of Queen’'s Bench of New
Brunswick.

7(4) The Ombudsman, subject to section 19 of the
Ombudsman Act, and The Court of Queen's Bench of
New Brunswick Jjudge may, with respect to any matter
referred to them, inspect the information that is
the subject matter of the referral, if such
information exists, in order +o determine the
referral, but such inspection shall be made in
camera without the presence of any person.

8(1) The Court of Queen's Bench of New Brunswick
judge shall upon the applicant's request hold a
hearing, and

(a) in the case where a minister denied the
request for information or a part thereof,
may order the minister to grant the request
in whole or in part:

{b) 1in the case where the minister failed
to reply to a reguest, shall order that the
appropriate Minister,

(1) grant the request, or
(ii) deny the request;

(c¢) may make any other order that is
appropriate.

8(2) A copy of the decision of The Court of
Queen's Bench of New Brurswick judge shall be sent
to the applicant and the appropriate Minister,

8(3) No appeal lies from the decision of The Court
of Queen's Bench of New Brunswick judge under
subsection (1).

9 The Ombudsman shall in accordarice with this act
and the power, authority, privileges, rights and
duties vested in him under the Ombudsman Act review
the matter referred to him within thirty days of
having received the referral.
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Upon having reviewed the matter referred to
the Ombudsman shall forthwith, in writing,

advise the appropriate Minister of his
recommendation and shall forward a copy of such
recommendation to the person making the referral.

10(2)

10(3)

The Ombudsman may in such recommendation

(a) recommend to the appropriate Minister
to grant the request in whole or in part:;

(b) in the case where the appropriate
Minister failed to reply to a request,
recommend to the appropriate Minister

(i) to grant the request, or

(ii} to deny the request.

The appropriate Minister referred to in

subsection (2) shall, wupon reviewing the
recommendation of the Ombudsman, carry out the
recommendations of the Ombudsman or make such other
decision as he thinks fit and upon making his
decision, that Minister °*shall notify, in writing,
the person making the referral and shall forward to
the Ombudsman a copy of such decision.

11(1)

Where the person making the referral is not

satisfied with the decision of the appropriate
Minister under subsection 10(3), that person may
appeal the matter to a Jjudge of The Court of
Queen's Bench of New Brunswick.

11(2)

Subsection 7(4) and section 8 apply mutatis

mutandis to an appeal made under subsection (1)."

Alternative means of challenging a refusal are

available:

one to a judge of The Court of Queen's Bench of New

Brunswick and one to the Ombudsman. The alternatives recognize

that an appeal to the courts would be relatively costly and

time consuming. The appeal to the Ombudsman, although the

Ombudsman has only powers of recommendation, provides an
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inexpensive and more timely independent review of a minister's
denial of a request or failure to respond. The system seems to
have worked well. No significant problems with the procedures
have been identified. However, most jurisdictions with access
to information legislation impose a time 1limitation for
challenging a denial of a request for information or a failure
to respond. Such a limitation ensures tﬁat such matters are
dealt with expeditiously, but would not preclude a person from
bringing a new request for information 1if the period had

expired.

33. It is recommended that consideration be given to

amending the Right to Information Act " to

establish time beriods after which a denial of a
request for information, or a failure to réspond
to a request, could not be referred to the

Ombudsman or to a judge of the Court, or appealed

to a judge of the Court.

Counsel) to the Ombudsmar has recommended that the
Ombudsman be authorized to act as a party to judicial reviews
of refusals to disclose information,l22 The federal
legislation authorizes the Information Commissioner to apply to
the Court for a review of a refusal, to assist a person who has
applied for a review or to appear as a party to a review for

which a person has applied. While there may be no need to
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allow the Ombudsman to initiate judicial reviews of refusals to-
disclose, the Ombudsman's expertise gained in reviewing

refusals could be useful to a court.

34. It is recoﬁmended that consideration be given to
authorizing the Ombudsman, or counsel on behalf
of the Ombudsman, to intervene on a referral or
appeal to a judge of the Court under the Right to

Information Ackt.

It has also beén suggested that a time limit be imposed
by statute for response to an order bj a Jjudge that a request
for information be granted. A private member's public bill was
introduced in the Legislative Assembly in 1981 to impose such a
limitation, but it was not enacted.l30 However, by virtue of

paragraph 8(1)(c) of the Right to Information Act, a judge is

authorized, in addition to ordering the granting of a request
for information, to make any other appropriate order. 1In Re
MacKay, a minister was effectivelf given forty—eight)hours to
deliver the documents.l31 1t is, therefore, possible under the
existing legislation for a judge to in fact impose such a time
limitation. As a result, it would seem to be unnecessary to

add a statutory limitation.
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(h) Section 12

Section 12 of the Right to Information Act 1is

self-explanatory and is as follows:

"12 In any proceeding under this Act, the onus

shall be on the Minister to show that there is no

right to the information that is the subject of the

proceeding.”

The provision has been referred to in a number of the
judicial decisions. under the Act, and those decisions have
firmlj‘enforéed the onus placed on ministers. The onus seems
to be appropriate to the statutory scheme and consistent with
the policy underlying the Act. Since no problems have been
identified with the provision, there would appear to be no need

to modify it in any way.
(i) Section 13

Sectidén 13 of the Right to Information Act is as follows:

"13 Where a matter is referred or appealed to a
judge of The Court of Queen's Bench of New
Brunswick, the judge shall award costs in favour of
the applicant

{(a) where the applicant is successful, or
{(b) where the applicant is not successful, if

the judge considers it to be in the public
interest."

nctpnai ey



The provision is self-explanatory and seems to be
consistent with the policy underlying the Act. It is of
interest to note, however, that not all judicial decisions,
under which applicants for information were successful, make
reference to an award of costs. Apart from this, no problems
have been identified with the provision and there would

therefore appear to be no need to modify the provision.

(j) Section 14

Section 14 of the Right to Information Act is as follows:

- "14 The Lieutenant-Governor in Council may make
regulations

(a) prescribing the form and manner of
referrals under this Act:;

(b) prescribing forms;

(c) prescribing the departments for the
purposes of this Act;

(d) prescribing fees for the purposes of this
Act;

(e) prescribing such other procedures as may be
necessary to carry out the intent and purposes
These regulation-making powers are straight-forward and
enable the enactment of the subsidiary legislation that 1is

necessary to complete the legislative scheme. The substance of

the regulations will be considered later in this Paper.
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No problems have been identified in relation to the
provision. There would, therefore, appear to be no need to
modify it in any way. However, if amendments are made to the
Act which will reguire additional subsidiary legislation,

appropriate changes will be required.
(k) Section 15

Section 15 of the Right to Information Act 1is as

follows:

“15 This Act 1s subject to review by the
Legislative Assembly after thirty months following
the coming into force of this Act."

During consideration of this provision in the Committee

of the Whole House in 1978, the then Premier Hatfield commented:

"Mr. Chairman, the purpose of this section is to
express that it is the intention of the Legislature
at this point, on the introduction of this bill,
that it be reviewed in a subsequent Legislature,
after there has been some experierice with it and to
see whether or not the bill has been too
restrictive and also to consider amendments' which
would have come about as a result of decisions of
the court . . ."132

To date, a full and formal review of the legislation in

the Legislative Assembly has not taken place.

Sromiir
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35. It is recommended that a full and formal review of
the Right to Information Act be undertaken by the
Legislative Assembly. It is also recommended that
the Act be amended to require regular periodic

reviews in the future by the Legislative Assembly.

6. REVIEW OF THE REGULATIONS UNDER THE RIGHT TO INFORMATION

ACT

New Brunswick Regulation 85-68 under the Right to

Information Act may be generally divided into four different

subject matters.

Firstly, the regulation sets out in a schedule all of

the departments and agencies to which the Right to Information

Act applies. As noted earlier in tﬁis Paper, it 1s essential
that the schedule be continuously scrutinized to ensure that it
reflects changes 1in government organization as those changes
occur. Again, as noted earlier in this Paper, this method of
setting out the departments and agencies to which the Act

applies adds certainty to the legislative scheme.

New Brunswick Regulation 85-68 also establishes the fees
payable under the Act for each request for information and for
the reproduction of the information. As recommended earlier in
this Paper, the fees should be réviewed to detérmine their

appropriateness,
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The forms prescribed in New Brunswick Regulation 85-68
appear to serve their purpose and to have posed no problems.
The forms are required for referrals to the Ombudsman and to a
judge of the Court of Queen's Bench, and for appeals to a judge
of the Court of Queen's Bench. While nothing in the Act
expressly requires that a request for information be in a
prescribed form or be in writing, the referral forms to both
the Court and the Ombudsman and the appeal to the Court require
a copy of the request to be attached. There would appear to be
no need to prescribe a form to be used in requesting
information and no need to change the existing forms that are

to be used for referrals and appeals.

The remainder of the regulation provides simple
procedural instructions relating to referrals and appeals. No
problems have been 1dentified with the provisions and there
would thus appear to be no need for change. However, if the
Ombudsman is given authority to initiate or intervene 1in
referrals and appeals, the forms and procedural rules will

reguire some adijustment.

7. ADMINISTRATION OF THE RIGHT TO INFORMATION ACT AND THE

REGULATIONS

The Right to Information Act establishes a legislated
right to request and receive information relating to the public

business of the Province, subject to certain expressed

-
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limitations. ~The legislation is viewed as a major element in
the effective functioning of a democratic society. It is not
certain, however, that the spirit of openness expressed in the
legislation is always found in all Government departments and

agencies.

Furthermore, one would not be surprised to find that
many members of the public are unaware of the legislation and

of the right granted by the legislation.

Prior to the coming-into-force of the Right to

Information Act, an Advisory Committee was established within

Government to assist ministers in responding to requests under
the Act. The Committee, it was hoped, would assist in
achieving some consistency in the responses and in
co-ordinating responses where the information requested was
spread among- different departments. The Committee functioned

for a period of time, but is no longer operating.

Brief guidelines for the implementation of the Right to

Information Act were prepared and distributed for the use of

ministers and departmental officials in conjunction with the

coming-into-force of the Right to Information Act (see Appendix

G). Those guidelines, while still applicable and useful in
large measure, do not appear to currently be in use. In
addition, they require updating to reflect amendments made to

the Act and regulatiocns.
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36. It is recommended that the guidelines prepared for

the implementation of the Right to Information Act

be updated and redistributed. The updating and
redistribution could be done in conjunction with the
implementation of amendments to the Act and the
regulations arising out of the current review of the

Act,

The guidelines should confirm the continuing existence
of traditional arnd informal procedures for gaining access to
information and should confirm the application to those
procedures of the principle of openness, subject to the same
limited exceptions as are applicable undér the Right to

Information Act.

It was also intended in the early days of the
legislation that each department would designate an individual
who would be responsible for assisting the minister in
co-ordinating and in dealing with requests.- It was intended
that these individuals would participate in information
sessions to assist them in understanding the legislation and to
assist 1in achieving consistency across the Government in the
‘operation of the Act. These designations do not appear to have
continued and information sessions have not continued to the

present day.

[PE—
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It was also intended at the time the Right to

Information Act was enacted that an information pamphlet would

be prepared to inform the public of the legislation. A

pamphlet has not been published.

To ensure both full public awareness of the legislation
and full understanding of the legislation within the

Government, new educational initiatives are required.

37. It is recommended that each department and agency to
which the Act applies designate an individual to
assist in co-~ordinating requests for information

under the Right to Information Act.

38. It is recommended that information sessions be held
on an on—going basis for public servants to acquaint

them with the provisions of- the Right to Information

Act and the regulations undex it.

39. It is recommended that an information pamphlet be
prepared for public distribution to remind the

public of the existence of the Right to Information

Act and of their rights under it. This pamphlet
‘could be prepared and distributed 1n conjunction
with the implementation of any amendments to the Act
aﬁd the requlations arising out of the recommended

review of the Act.
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While the Ombudsman in each annual report prepared under

the Ombudsman Actl33 reports on petitions reviewed and handled

by him under the Right to Information Act, and while judicial

declsions on referrals and appeals under the Act are generally
reported, it would greatly assist departments in responding to
requests to have for reference a compilation of the Ombudsman's
recommendations and of judicial decisions under the Act. Such
a document would assist greatly 1n achieving consistency in
relation to responses under the Act and in making readily

avalilable precedents upon which to base decisions.

40. It is recommended that the minister responsible for

the administration of the Right to Information Act

publish and distribute a compilation of judicial
decisions and of recommendations of the Ombudsman

under the Right to Information Act. The compilation

should be updated on a regular basis.

It would also be of assistance to have a record of

requests made under the Right to Information Act, a record of

the instances where requests were granted, including a
description of the information released, and a record of the
instances where requests were denied, including the grounds for

denying the requests.
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41, It is recommended that consideration be given to
maintaining, on an on—-going basis, in relation to

the Right to Information Act, records of requests

received, requests granted and requests denied,
including the nature of the information provided or
denied and the basis for the denials. These records
could be maintained by the individuals referred to

in Recommendation 37.

All of these "administrative" matters are addressed
either in the 1legislation or in practice in most other
jurisdictions where access legislation is in place. They are
viewed as .belng essential in giving full substance to the
E public's right to have information relating to government's
public business, and in assisting public servants to

effectively administer the legislation.

Some departments in New Brunswick have implemented or
are attempting to implement policies relating to the release of
information. It 1is important that consistency be achieved
across all departments and that all policies be consistent with
the policy of disclosure established in the Right to

Information Act and with the exceptions to the right of access

that are established in the Act.
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Implementation of Recommendations 36 to 41 would assist
in ensuring that the public right of access, subject to the
limited and specific exceptions set out in the Right to

Information Act, is supported in a consistent fashion across

the Government.

8. THIRD PARTIES

In the context of access to information, third-party
information is information relating to a person other than the
government or the person making the request. This Paper has
already considered third-party information to some extent in
the context of paragraphs 6(a), (b), (¢) and (c.l). However,

it must be noted that the Right to Information Act does not

contain provisions: either requiring or enabling the involvement
of such third parties when decisions are being made in relation

to information relating to them.

Under most access legislation (all cCanadian
jurisdictions other than Nova Scotia and New Brunswick), third
parties are entitled in most circumstances to notice of a
request for information relating to them if release of the
information is contemplated. The purpose of the ;hirdmparty
notice is of course to advise the third party of the request
for information and to give the third party an opportunity to
make representations as to why the information should not be

released.

PR,
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The third-party notice is the first step in what are
commonly referred to as third-party proceedings. These
proceedings have caused a number of difficulties 1in
jurisdictions where they are available. It is not always
entirely clear just when a third-party notice is required.
Consultation with the third party is inevitably necessary on an
informal basis even before a notice is issued to assist in

determining whether or not the information is to be disclosed.

Third-party proceedings are time-consuming for all
concerned. Requesters have to be notified of the third-party
proceedings, and the time period for response to a request for

information often must be extended to allow for the proceedings.

If a decision is made to disclose third-party
information, legislation in the jurisdictions providing for
notices to third parties requires that disclosure be delayed
for a stated period of time. The delay is required to give the
third party an opportunity to have the decision reviewed. If
disclosure is refused, the third party will have standing to

participate in any review of a decision not to disclose.

Third-party information has in fact been the subject of
some of the refefrals to judges of The Court of Queen's Bench
in New Brunswick. While it would appear to be open to the
relevant minister under the existing legislation to submit

affidavit evidence from a third party, or to call the third
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party as a witness in support of the denial of the request, it
is c¢lear that the third party does not have independent
standing. Mr. Justice Barry made this clear in Gillis v.

Chairman of the New Brunswick Electric Power Commission.l34

However, in Coon v. New Brunswick Electric Power Commission
(Chairman), 135 an affidavit of the general counsel of the third
party was submitted, together with an affidavit of the
Vice-President and Chief Financial Officer of the Commission.
The third-party affidavit was submitted in support of the
Chairman's denial of the request and was no doubt instrumental
in Mr. Justice Stevenson's upholding of the denial, at least

with respect to some of the information.

The Ombudsman's Office has recommended that
consideration be given to the enactment of explicit third-party

procedures under the Right to Information Act (see Appendix H).

Arguably, third-party information can be and is
adequately protected in New Brunswick in the absence of
legislated third-party procedures. Clearly, if the information
falls within one of the exceptions set out in section 6 of the

Right to Information Act, a request can be denied. Whether a

minister is in a position, without consultation with the third
party, to determine 1f the release of information in relation
to the third party would, for example, cause financial loss or

jeopardize negotiations leading to an agreement or contract, is
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not always clear. However, it does seem that in fact third
parties are being consulted and their input is being used in

determining whether information should be released.

- Because no significant problems have arisen from the
absence of legislated third-party proceedings, there may be no
need for the inclusion of such provisions in the Right to

Information Act if appropriate administrative guidelines are in

place.

9. ACCESS GUIDES AND INFORMATION MANAGEMENT

New Brunswick and Nova BScotlia are the only Canadian
jurisdictions with access legislation that do not require the
preparation and publication of some kind of listing of the
information held by governments. The requirements in other
jurisdictions vary but generally require a listing of
government departments and agencies and a listing of the kinds
of information or records held by each department and agency.
The purpose of such listings is simply to assist applicants in
identifying and locating the information they are seeking. The
listings are generally viewed as being an essential adjunct to

access to information legislation.
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The ability of a government department or agency to
effectively 1list the %kinds of information it holds will
necessarily depend on the nature of 1its records or information
management system. Records that are not accurately identified,
described, classified, indexed and stored'will be extremely
difficult to access, not only for the purposes of public access
under access legislation but also for the management of the

government's business.

The Ombudsman, 1in connection with his role under the

Right to Information Act, has identified problems with records

management systems in the New Brunswick Government. In his
1986 report he recommended, in relation to the Right to

Information Act, "the establishment of information banks or, at

a minimum, a uniform government records management system".l136

Under the Archives Act, the Provincial Archivist is

assigned a records management function in relation to
government records 1in New Brunswick, including those of

municipalities.l37

The Ombudsman's Office has recommended "that the records

management regime established under the Archives Act and Public

Records Act confer a comprehensive records management authority

on the Provincial Archivist, establish a uniform governmental
filing system, and require the establishment and publication of

'banks' of information and standardized information policies
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for each governmental authority" (see Appendix H). The Office
has further recommended that the Province incorporate its
records management, information access and privacy protection

functions in a single enactment (see Appendix H).

It is clear that a comprehensive records management
authority is required, whether established administratively or
legislatively, both for efficient governmént goperation and for
public access purposes. The basis for such authority exists in
present legislation. While it might add convenience, there is
no necessity to combine any such legislative provisions with

legislated access and privacy provisions.

The New Brunswick Government has recently adopted an
information management policy. At this point the policy is
directed primarily at electronically-stored information and the
technology used in the collection, storage, retrieval and
safequarding of this information, and is driven by the need to
effectively support decision-making at the operational,
tactical and strategic levels throughout the Government. In
connection with its information management policy the
Government has established the Corporate Information Resource
Office within the department of the Board of Management. It is
interesting to note that sgimilar projects in other
jurisdictions are closely related to the statutory reguirements
under access legislation to provide listings of government

information.
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To date, interaction between the Provincial Archivist
and the Corporate Information Rescurce Office has not been
extensive. Without question, the duties assigned to the

Provincial Archivist by the Archives Act in relation to the

management of public records would seem to require that the
Provincial Archivist be actively involved in any information
management policy established by the Government in relation to

public records. The Archives Act defines “public records" as

follows:

"public records" means the books, papers and
records vested 1in Her Majesty under the Public
Records Act, and includes recoxds

(a) prepared or received by any department
pursuant to an Act of the Legislature or in
connection with the transaction of public

business,

(b) preserved or appropriate for preservation
by a department,

(c) containing information on the organization,
functions, procedures, policies or activities
of a department, or other information of past,
present or potential value to the Province,

but does not include
(d) library or museum objects made or acquired
and preserved solely £for reference or -

exhibition purposes,

(e) extra copies of records created only for
convenience of reference,

(f) working papers, or

{g) stocks of publications or printed
documents; "
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By virtue of the Public Records Act, all books, papers

and records kept by or in the custody of any provincial or
municipal officer in pursuance of his duty as such officer are

vested in Her Majesty the Queen and her successors.l39

The Archives Act defines "records" as follows:

" "records" means

{a) correspondence, memoranda, forms and other
pape¥s and books;

(b) maps, plans and charts;
{c¢) photographs, prints and drawings;

(d) motion picture films, microfilms and video
tapes; )

{e) sound recordings, magnetic tapes, computer
cards and other machine readable records; and

(f) all other documentary materials regardless
of physical form or characteristics;"l4

It seems clear that the statutory role of the Provincial

Archivist extends to computerized records,

42. It is recommended that information management
initiatives within the Government cover both paper

and computerized records.
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43. It is recommended that information management
initiatives within the Government take into account
the statutory duties assigned to the Provincial

Archivist under the Archives Act.

It 1s indisputable that information is a wvaluable
resource for Government and that effective information
management 1i1s of utmost impo.rtance to the effective operation
, of the Government. In addition, while it may not be necessary
to legislate a requirement that the Government prepare lists of
the information it holds for purposes of the Right to

Information Act, it is -also clear that any public right to

information suffers if nmembers’ of the public are not able to

determine the XKind of information the Government holds.

44. It is recommended that information management
initiatives within the Government designed to create
and maintain inventories of Government information
for Government purposes take into account the
desirability of creating and ‘maintaining, for the
benefit of the public, access guides which would
contain 1inventories or 1lists of the kinds of
information held by various Government departments

and agencies,
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Whenever personal information 1s c<¢ollected and
maintained, the question of privacy arises. Because the
Government, as a result of its information management .policy,
- has embarked on a process of improving its information
management techniques, particularly as they relate to the
collection, storage, retrieval and sharing of information, the
time is right to incorporate in new information systems the
elements necessary t0 protect persconal privacy. It becomes
very expensive to deal with the privacy issue in information
management systems after the design stage. This Paper
elsewheie deals more génerally with the issue of privacy of

individuals.

45, It is recommended that, further to Recommendation 47
in relation to the implementation of the 0.E.C.D.

Guidelines on the Protection of Privacy and

Transborder Flows of Personal Data, Government

information management systems include provisions

for the protection of personal privacy.

10. PUBLIC INSPECTION OF RECORDS UNDER THE ARCHIVES ACT

As mentioned previously in this Paper, the Archives Act

contains access provisions that to a large extent mirror those

contained in the Right to Information Act. The Archives Act

makes available for public inspection all public records
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transferred on a permanent basis to the Archives with the
exception of those that would disclose the same kinds of
information as are listed in section 6 of the Right to

Information Act.l4l

However, the access schemes in the two Acts are not

entirely the same. In the Right to Information Act, the

exceptions to the general right of access might be described as
discretionary. While there is no right to the information
described in those exceptions, there is no express prohibition

against releasing the information.

The Archives Act, 1in relation to the excepted

information; provides that the excepted information is simply
not available for public 3'.nsp¢a.c.-:tion.1-4“2 It must be noted
however, as discussed in earlier portions of this Paper, that

some of the exceptions in the Archives Act are subject to time

limitations. Once the stated periods of time have elapsed, the

information is available under the Archives Act for public

inspection without limitation.l43 Other exceptions in the

Archives Act do not apply if consent is given by the person or

government to whom the information relates.l44 There are also

provisions in the Archives Act for an application to the Public

Records Committee for authorization to inspect records for

research or statistical work.l45
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In the event that information to which there 1s no

right, by virtue of section 10 of the Archives Act, 1is by

whatever means made public, it will also be available for

public inspection under the Archives Act,146

The time limitations, consent provisions, research
provisions and "otherwise public" provisions in the Archiwves
Act are appropriate given the nature of the-Archives. They are
also appropriate given the lack of discretion to make the
‘excepted information available for public inspection -- a

restriction that does not exist in the Right to Information Act.

However, any changes that are considered for the Right

to Information Act in terms of the information that is or is
not available to the public will also have to be considered for

the Archives Act if the existing level of consistency is to be

maintained.

46, It is recommended that any changes made to the Right

to Information Act in terms of information that is

or is not available to the public be considered for

the Archives Act as well.
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11. PRIVACY

While some other Canadian jurisdictions have specific
and extensive statutory provisions governing the c¢ollection, ¢
use, retention, correction, diéclosure and destruction of
personal information, New Brunswick has no such comprehensive

provisions. At the federal level the Privacy Act covers these

matters.14? In oOntariol48 and Quebecl?4? the provisions are
included in the access to information legislation. The
Manitobal30 and Nova Scotial5l access to information statutes
provide more limited privacy provisions which, 1in addition to
restrictions on disclosure, authorize an individual to limit

the uses to which personal information is put and to request

corrections.

Comprehensive privacy legislation has a number of

objectives. It 1s intended to

- limit the extent to which government institutions
can collect personal information,

- limit the means by which institutions can collect
personal information,

- limit the uses to which institutions can put
personal information,

- limit the extent to which institutions can disclose
personal informatiqn,

- allow individuals a right of access to personal ;
information about them held by institutions, and i

- give individuals a means to correct errors in _
personal information about them held by |
institutions.152 i
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New Brunswick to date has not enacted such legislation.
It has, however, been involved in a federal-provincial task

force in relation to the implementation of the O0.E.C.D.

(Organization for Economic Co-operation and Development)

Guidelines on the Protection of Privacy and Transborder Flows

of Personal Data. Canada has acceded to these Guidelines and

established the task force to implement internally Canada's

international commitments.

Modern information technology, while providing
tremendous opportunities for easy communication, presents the
danger of making personal information too readily available to
too many people. The 0.E.C.D, Guidelines establish a framework
for privacy protection. While implementation of the Guidelines
does not necessarily involve legislation, the comprehensive
privacy legislation that does exist in Canada is generally in

compliance with the Guidelines.

The Guidelines are essentially as follow:

- There should be 1limits to the collection of
personal data and any such data should be obtained
by lawful and fair means and, where appropriate,
with the knowledge or consent of the data subject.

- Personal data should be relevant to the purposes
for which they are to be used, and, to the extent
necessary for those purposes, should be accurate,
complete and kept up-to-date.
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The purposes for which personal data are collected
should be specified not later than at the time of

data collection and the subsequent use limited to

the fulfilment of those purposes or such others as
are not ilncompatible with those purposes and as are
specified on each occasion of change of purpose.

Personal data should not be disclosed, made
available or otherwise used for purposes other than
those specified in accordance with the previous
paragraph except:

a) with the consent of the data subject, or
b} by the authority of law.

Personal data should be protected by reasonable
security safeguards against such risks as loss or
unauthorised access, destruction, use, modification
or disclosure of data.

There should be a general policy of openness about
developments, practices and policies with respect
to personal data. Means should be readily
available of establishing the existence and nature
of personal data, and the main purposes of their
use, as well as the identity and usual residence of
the data controller, '

An individual should have the right:
a) to obtain from a data controller, or
otherwise, confirmation of whether or not the

data contreoller has data relating to him:

b) to have communicated to him, data relating
to him

i) within a reasonable time:

ii) at a charge, if any, that is not
excesgsive;

iii) 1n a reasonable manner: and

iv) in a form that is readily
intelligible to him:;

¢} to be given reasons if a request made
under subparagraphs (a) and (b) is denied, and
to be able to challenge such denial; and
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d) to challenge data relating to him and, 1if
the challenge is successful, to have the data
erased, rectified, completed or amended.

- A data controller should be accountable for
complying with measures which give effect to the
principles stated above.

47. It 1is recommended that the Province of New

Brunswick, as an administrative practice, implement

within the Government the 0.E.C.D. Guidelines on

the Protection of Privacy and Transborder Flows of

Personal Data. It is further recommended that

consideration be given to the enactment of
comprehensive privacy legislation.
The use of social insurance numbers and the matching of
personal data by electronic means are also important issues in

the context of personal privacy.

48. It is recommended that guidelines be established in
relation to the use of social insurance numbers and
in relation to personal information data matching

within the Government of the Province.
12, THE CANADIAN CHARTER OF RIGHTS AND FREEDOMS

The Canadian Charter of Rights and Freedoms has come

into force since the implementation of the Right to Information

Act. While there would appear to be no obvious conflict



between the Act and the Charter, the possibility that the
Charter-guaranteed freedom of expression may be found to
include a "right to know" could result in a finding that
exceptions to the general right of access to information

violate the freedom of expression as guaranteed by the Charter.

A full examination of the legal arguments favoring or
opposing such an interpretation of the freedom of expression as
guaranteed by the Charter 1s beyond the scope of this Paper.
However, any consideration of either the existing exceptions

set out in section 6 of the Right to Information Act or of any

changes or additions to those exceptions (Qr to similar

provisions in the Archives Act) should be accompanied by an

assessment. of whether the exceptions are reasonable and can be

"demonstrably justified in a free and democratic sOciety".153

In the context of any such assessment, consideration
should also be given to the issue of "class" as opposed to

"content" exceptions as discussed in the Carey case.,l34
13. FINANCIAL IMPLICATIOHS

Consideration of the financial implications of any of
the recommendations contained in this Paper is beyond the scope
of the Paper. Full consideration of those implications should

be undertaken before implementation of the recommendations.
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14, CONCLUSION

This Paper has attempted to provide some background to

the enactment of the Right to Information Act, to review the

operation and administration of the Act and to provide sone
comparison of the Act with similar leéislation in other
Canadian jurisdictions. It has also made some recommendations
for both legislative and administrative changes. It has

touched on the issues of privacy and of the "information age".

However, the consultation undertaken in support of the
Paper has been internal. Public consultation has not yet been

undertaken.

49. It is recommended that this Paper be referred to
the Law Amendments Committee of the Legislative

Assembly for consideration and for public

consultation.
15. LIST OF RECOMMENDATIONS
1. It is recommended that the Right to Information Act

be amended to replace the definition "“appropriate
Minister" with a definition that would more readily
accommodate the various kinds of bodies to which

the Act applies and to which it might be extended.
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It is recommended that the Right to Information Act

be extended to schools and school boards, public
hospitals and municipalities. Consideration should
be given to the need to amend the exceptions listed
in sectioﬁ 6 of the Act to accommodate the
particular activities or organizations of the added

bodies.

It is recommended that all Crown agencies not
already covered by the Act, including the Workers'
Compensation Board and the New Brunswick Museum, be
identified and that consideration be given to

including them under the Right to Information Act.

It is recommended that the list of departments and

agencies covered by the Right to Information Act be

scrutinized on a regular basis to ensure that
appropriate changes are made as Government

organization changes.

It is recommended that the Right to Information Act

be amended to substitute for the term "department"
a term that would better describe the diverse
bodies to which the Act does apply and to which

application may be extended.
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It is recommended that a provision such as

subsection 2(2) of the federal Access to

Information Act be added to the Right to

Information Act to give legislative confirmation to

the traditional and informal procedures available
to the public for obtaining information about the
activities of the various departments covered by

the Act.

It is recommended that the Right to Information Act

be amended to make it clear that the Act does not
alter or replace procedures and fees in other

legislation for access to or copies of information.

It is recommended that the Right to Information Act

be amended to exclude from the application. of the
Act library and museum materials that are held
solely for public reference or exhibition purposes.
It is recommended that the term "public business of
the Province" in section 2 of the Right to

Information Act be amended or clarified as

necessary to ensure that the right of access under
the Act to information relating to the activities
and functions carried on or performed by all bodies

covered by the Right to Information Act, subject

only to the exceptions set out in section 6, is

‘clearly expressed in the legislation.



10.

11.

It is recommended that the Right to Information Act

be amended to allow a request to be referred to
ancther department when the information is also
found in the other department and when it is
believed that the other department has a greater
interest 1in the requested information. The
amendments should provide that a department has a
greater interest if the information was prepared by
it or for it or, if the information was not
prepared by it or for it, the department was the
first to receive the information or a copy of it.
The amendments should also provide £for an
appropriate adjustment of the time limitatioﬁs for

a reply when a request is so referred.

It is recommended that consideration be given Lo

amending the Right to Information Act to include a

requirement that an applicant for information that
might fall within the exceptions listed in section
6 specify the reasons for the request, the purposes
for which the information is to be used and the

name of the person on behalf of whom the request is

made.




12.

13.

14.

15.

It is recommended that the Right to Information Act

be amended *to allow an application to the
Ombudsman, with a further appeal to a judge of The
Court of Queen's Bench of New Brunswick, for
approval to deny a request for information on the

basis that it 1s frivolous or vexatious.

It is recommended that the Right to Information Act -

be amended to require a minister to transfer a
request for information to the appropriate body,
with appropriate notification of the transfer to
the applicant, when the information is to be found
elsewhere, The amendments shoula prbvide for an
appropriate adjustment of the time limitations for

a reply when such a transfer occurs.

It is recommended that the fee structure provided

in the Right to Information Act and the regulations

bée reviewed to determine its appropriateness and
that the Act and regulations be amended as

necessary.

It is recommended that departments be assisted in
establishing simple mechanisms for collecting and
accounting for the fees paid under the Right to

Information Act.




16.

17.

18.

19,

20.

It is recommended that a provision be added to the

Right to Information Act authorizing a waiver of

any requirement to pay a fee 1if the waiver is

considered appropriate in the circumstances.
It is recommended that guidelines be prepared for
use in determining whether in any case a waiver of

fees is appropriate in the circumstances.

It is recommended that the Right to Information Act

be amended to allow a denial of a request if the
information has been published and is available and

accessible in published form.

It is recommended that subsection 4(3) of the Right

to Information Act be amended to make it clear that

information that exists in both official ianguages
will be provided in either or both of the official

languages, at the option of the applicant.

It is recommended that the Right to Information Act

be amended to allow a reply to a request for
information referred in section 6 that neither
confirms nor denies the existence of the
information, -and to require, with éuch a reply, the

provision of reasons why the information would be

U




21.

22.
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denied 1if it did exist. The Act should also be
amended to preserve, on a referral or appeal, the
silence as to the existence or non-existence of the
information, but with provision for the Ombudsman
and the Court to examine the information if it

exists.

It is recommended that consideration be given to

amending the Right to Information Act to expressly

authorize the release of information referred to in
section & of the Act i1f the the release is not
restricted by any other Act or regulation and if it

is determined by the appropriate Minister that the

. release would be in the public interest.

Consideration should be given to providing
indemniﬁy, or protection from suit, for release of
information in good faitﬁ under such a provision.
Consideration should also be given to including
authority to 1impose conditions in connection with
such a release and to impose penalties for breach

of the conditions.

It 1is recommended that all New Brunswick public
statutes and regulations be reviewed by a comﬁittee
established by the Legislative Assembly or the
Executive Council to 1identify all provisions

establishing and protecting the confidentiality of



23.

24,

information; that the provisions identified be
carefully examined to determine 1if there is a
continued need to protect confidentiality; and that
the provisions identified as no longer requiring
protection, or as being covered by existing
exceptions in paragraphs 6{b) to (i) of the Right

to Information Act, be repealed.

It is recommended that section 6 of the Right to

Information Act be amended to expressly except

Executive Council confidences from the general

right of access under the Right to Information

Act. The nature of the information excepted should
be similar to that desc:ibed in section 69 of the
federal Act, and the term "Executive Council"
should include Executive Council committees,

Cabinet and Cabinet committees.

If Recommendation 23 is accepted, it is recommended
that the exception in paragraph 6(a) of the Right

to Information Act be restricted to information the

confidentiality of which is protected by another

statute or regulation.




25.

26.

27.

28.
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It is recommended that the Right to Information Act

be amended to include in paragraph 6(c.l) a
reference to0 production information and that
consideration be given to any need to restrict the

limitation in specified circumstances.

It 1s recommended that the Province of New
Brunswick, in relation to information it provides
to other governments, and that other governments,
in relation to information they provide to New
Brunswick, be encouraged to assign a confidential
status to information so provided only when the
status can be reasonably justified. A confidential
status should bé assigned only if the information
is information to which there would not normally be

a right under access to information legislation.

It is recommended that paragraph 6(d) of the Right

to Information Act be amended to include a

reference to agencies of other governments.

It is recommended that the Right to Information Act

be amended to 1include, as an exception to the
general right of access, information the release of
which would jeopardize relations with another

government or an agency of another government.



29.

30.

31.

32.

It is recommended that paragraph 6(f) of the Right

to Information Act be amended t0o remove the

reference to a law officer of the Crown.

It is recommended that paragraph 6(g) of the Right

to Information Act be amended +to include the

opinions and recommendations of consultants.

It is recommended that paragraph 6(g) of the Right

to Information Act be amended to except from the

general right of access certain information in
relation to government operations. The provision
could be modelled on subsections 13(1) and 13(2) of

the Freedom of Information and Protection of

Privacy Act, 1987, chapter 25 of the Statutes of

Ontario, 1987.

It is recommended that paragraphs 6(h.l1) and (h.2)

of the Rjght_tq_lnfgrmation_Act be replaced by

provisions that would more precisely identify the
kinds of law enforcement -information that are
excepted from the general right of access to
information. Consideration should also be given to
the need to modify paragraphs 6(e) and 6(i) of the

Right to Information Act in light of the provisions

that are to replace the existing paragraphs 6{h.l)

and (h.2).




33.

34.

35.

36.
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It is recommended that consideration be given to

amending the Right to Information Act to establish

time periods after which a denial of a request for
information, or a failure to respond to a request,
could not be referred to the Ombudsman or to a

judge of the Court, or appealed to a judge of the

Court.,

It is recommended that consideration be given to
authorizing the Ombudsman, or counsel on behalf of
the Ombudsman, to intervene on a referral or appeal
to a judge of the Court under the Right to

Information Act.

It is recommended that a full and formal review of
the Right to Information Act be undertaken by the
Legislative Assembly. It is also recommended that
the Act be amended to require regular periodic

reviews in the future by the Legislative Assembly.

It is recommended that the guidelines prepared for

the implementation of the Right to Information Act

be updated and redistributed. The updating and
redistribution could be done in conjunction with
the implementation of amendments to the Act and the
regulations arising out of the current review of

the Act.



37.

38.

39.

40.

It is recommended that each department and agency
to which the Act applies designate an individual to

assist in co-ordinating requests for information

under the Right to Information Act.

It is recommended that information sessions be held
on an on-going basis for public servants to
acquaint them with the provisions of the Right to

Information Act and the regulations under it.

It is recommended that an information pamphlet be
prepared for public distribution to remind the

public of the existence of the Right to Information

Act and of their rights under it. This pamphlet
could be prepared and distributed in conjunction
with the implementation of any amendments to the
Acf and the regulations arising out of the

recommended review of the Act.

It is recommended that the mihister responsible for

the administration of the Right to Information Act

publish and distribute a compilation of judicial
decisions and of recommendations of the Ombudsman

under the Right to Information Act. The

compilation should be updated on a regular basis.



41.

42,

43.

44,

It is recommended that consideration be given to
maintaining, on an on—-going basis, in relation to

the Right to Information Act, records of requests

received, requests granted and requests denied,
including the nature of the information provided or
denied and the basis for the denials. These
records could be maintained by the individuals

referred to in Recommendation 37.

It is recommended that information management
initiatives within the Government cover both paper

and computerized records.

It 1is recommended that information management
initiatives within the Government take into account
the statutory duties assigned to the Provincial

Archivist under the Archives Act.

It is recommended that information management

initiatives within the Government designed to

-¢reate and maintain inventories of Government

information for Government purposes take into
account the desirability of creating and
maintaining, for the benefit of the'public, access
guides which would contain inventories or lists of
the kinds of information held by various Government

departments and agencies.



45.

46,

47.

48,

It is recommended that, further to Recommendation
47 in relation to the implementation of the

0.E.C.D. Guidelines on the Protection of Privacy

and Transborder Flows of Personal Data, Government
information manageément systems include provisions

for the protection of personal privacy.

It 1s recommended that any changes made to the

Right to Information Act in terms of information

that 1s or is not available to the public be

considered for the Archives Act as well.

It is recommended that the Province of New
Brunswick, as an administrative practice, implement

within the Govertment the 0.E.C.D. Guidelines on

the Protection of Privacy and Transborder Flows of

Personal Data. It is further recommended that

consideration be given to the enactment of

comprehensive privacy legislation.

It is recommended that guidelines be established in
relation to the use of social insurance numbers and
in relation to personal information data matching

within the Government of the Province.



49,

It is recommended that this Paper be referred to
the Law Amendments Committee of the Legislative
Assembly for consideration and for public

consultation.
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APPENDIX A

CHAPTER R-10.3

Right to Information Act

Assented to June 28, 1978

Her Majesty, by and with the advice and consent
of the Legislative Assembly of New Brunswick,
enacts as follows:

1 Inthis Act

‘“‘appropriate Minister’”” means the Minister
responsible for the administration of the depart-
ment in which the information is kept or filed, and
in the case where a minister is not responsible for
the administration of a department, means the
person responsible for such department in the
Legislative Assembily;

“*department’’ means

(a) any department of the Government of the
Province;

(b} any Crown Agency or Crown Corporation;
{c) any other branch of the public service;

(d) any body or office, not being part of the
public service, the operation of which is effected

through money appropriated for the purpose

- and paid out of the Consolidated Fund,
as set out in the regulations;

““‘document”’ includes any record of informa-
tion, however recorded or stored, whether in
printed form, on film, by electronic means or
otherwise;

CHAPITRE R-10.3

Loisurledroit &
I’information

Sanctionnée le 28 juin 1978

Sa Majesté, sur I’'avis et du consentement de
I’ Assemblée légisiative du Nouveau-Brunswick
décréte: ' :

1 Dans la présente loi

«affaires publiques» désigne toute activité ou
fonction exercée ou accomplie par un ministére;

«document» comprend toute information,
quelle que soit la maniére dont elle est consignée’
ou conservée, que ce soit sous une forme im-
primée, sur film, au moyen de systéme électroni-
que ou autrement;

«information» désigne une information con-
tenue dans un document;

«ministére» désigne

a) tout ministére du gouvernement de la pro-
vince;

b) tout organisme ou corporation de la
Couronne;

c) toute autre direction des services publics; et
d) tout organisme ou burean qui ne fait pas
partie des services publics mais dont le fonction-
nement est assuré par des crédits votés a cet ef-
fet et imputés sur le Fonds consolidé,

dont le nom figure dans les réglements';



Chap. R-10.3 -

“information’’ means information contained in
a document;

“personal information’> means information
respectiilg a person’s identity, residence,
dependents, marital status, employment, borrow-
ing and repayment history, income, assets and
liabilities, credit worthiness, education, character,
reputation, heaith, physical or personal
characteristics or mode of living;

“public business’’ means any activity or func-
tion carried on or perforimed by a department.

2 Subjéct to this Act, every person is entitled to
request and receive information relating to the
public business of the Province.

3(1) Any person may request information by ap-
piving to the minister of the department where the
information is likely to be kept or filed, and the
appropriate Minister shall in writing within thirty
days of the receipt of the application grant or deny
the request.

3(2) The appiication shall specify the documents
containing the information requested or where the
document in which the relevant information may
be contained is not known to the applicant,
specify the subject-matter of the information re-
quested with sufficient particularity as to time,
place and event to enable a person familiar with
the subject-matter to identify the relevant docu-
ment.

3(3) Where the document in which the informa-
tion requested is unable to be identified the ap-
propriate Minister shall so advise the applicant in
writing and shalil invite the applicant to supply ad-
ditional information that might lead to identifica-
tion of the relevant docurnent -

3(4) Where a minister receives a request for in-
formation that is not kept or filed in the depart-

ment for which he is appointed, he shall, in-

writing, notify the applicant of such fact and ad-
" vise the applicant of the department in which the
information may be kept or filed.

Loi sur le droit a I’information

«ministre compétent» désigne le ministre
responsable de la direction du ministére gui garde
ou qui est dépositaire de ’information, et, lorsque
la direction d’un ministére n’est sous la respon-
sabilité d’aucun ministre, désigne la personne qui
en est responsable devant I’ Assembiée égislative;

«renseignement personnel» désigne toute in-
formation concernant ’identité d’une personne,
son adresse, sa famille, son état matrimoniai, son
emploi, un rapport sur les emprunts et rem-
boursements qu’elle a faits, son revenu, ses avoirs

et dettes, sa soivabilité, sa formation, son

caractére, sa moralité, sa santé, ses particularités
physiques ou personnelles ou son mode de vie.

2 Sous réserve de 1a présente loi, toute personne a
le droit de demander et de recevoir toute informa-
tion concernant les affaires publiques de la pro-
vince.

3(1) Toute personne peut demander une in-
formation en en faisant la demande au ministre
dont le ministére est susceptible d’en avoir la garde
ou d’en étre le dépositaire et le ministre compétent
accepte ou rejette cette demande dans les trente
jours a compter de sa réception.

3(2) Le demandeur doit préciser dans sa
demande ies documents contenant I’information
sollicitée ou, s’il ne connait pas ie document qui
peut la contenir, y indique le sujet de I'informa-
tion sollicitée avec des détails tels que la date, e
lieu et les circonstances, qui permettront 4 une
personne connaissant ce sujet de trouver le docu-
ment correspondant.

3(3) Lorsqu’il est impossible de déterminer quel
document contient [’information soillicitée, le
ministre’ compétent en informe par écrit e
demandeur et P’invite a fournir de plus amples
renseignements qui pourraient permetire de
trouver ¢ce document.

3(4) Tout ministre qui recoit une demande au su-
jet d’une information non déposée au ministére
pour lequel il a été nommé ni gardée par celui-ci,
en avise par écrit le demandeur et lui indique le
ministére qui peut en étre le dépositaire ou en
avoir la garde. ; :

i [
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3(5) Subject to subsection (6}, where a request is
received for information that previously was kept
or filed in the department but that has been trans-
ferred to the Provincial Archives, the Minister
shall, in writing, notify the appiicant of the trans-
fer.

3(6) Subsection (5) applies to information that
has been transferred to the Provincial Archives and
is in the possession, care, custody and control of
the Provincial Archivist, but does not apply to
information that, for the purpose of temporary
storage, has been placed in storage facilities pro-
vided by the Provincial Archivist.

3(7) Where an appiicant has beeh notified in writ-
ing by a minister that information requested by the
applicant has been transferred to the Provincial
Archives, this Act no longer applies to the request
for information, and any further request by the
applicant for that information shall be made under
the Archives Act.

19§9, c.72,s.1.

2.1

Chap. R-10.3

3(5) Sous réserve du paragraphe (6), lorsqu’une
demande est regue au sujet d'une information anté-
rieurement gardée ou déposée au ministére mais qui
a été transférée aux archives provinciales, le Minis-
tre doit en aviser le demandeur par €crit.

3(6) Leparagraphe (5)s’applique & I’'information
transférée aux archives provinciales et qui se trouve
en la possession, sous la protection, la garde et la
surveillance de archiviste provincial, mais il ne
s’applique pas a 'information entreposée tempo-
rairement dans des instailations d’entreposage
fournies par I’archiviste provincial.

3(7y Lorsgu’un demandeur a recu un avis écrit
d'un ministre 1’avisant que ’information deman-
dée a été transférée aux archives provinciales, les
dispositions de la présente loi ne s’appliquent plus a
la demande d’information et, toute autre demande
du demandeur au sujet de cette information doit
s'effectuer conformément a ia Lol sur les archives.
1986, ¢.72, art. 1.

September 1988
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4(1}) Where a request for information is granted
by an appropriate Minister or a judge of The
Court of Queen’s Bench of New Brunswick, the
appropriate Minister shall

(a) upon payment of the fee prescribed by
regulation, allow the information to be in-
spected, and, at the discretion of the ap-
propriate minister having regard to cost to be
reproduced in whole or in part;

(b) where the information reguested is
published, refer the applicant to theé publica-
tion, or '

(¢c) if the information. is to be published or is
reguired to be published at a future date, in-
form the applicant of such fact and the approxi-
mate date of such publishing. 1979, c.41,5.111.

4(2) Where a portion of a document contains
some information that is information referred to
in section 6, and that portion is severable, that
portion of the document shall be deleted and the
request with respect to the remaining portion of
the document shall be granted.

4(3) Where a request for information is granted,
the information shall only be provided in the
language or languages in which it was made.

4(4) When the document containing the informa-
tion that is the subject matter of an application
has been destroyed or does not exist, the ap-
propriate Minister shall advise the applicant of
such fact.

5(1) An appropriate Minister may only deny a re-
quest for information or a part thereof in ac-
cordance with subsection 4(4) and section 6 and
where that Minister denies a request for informa-
tion he shall, in writing, advise the applicant of the
denial stating the reasons for such denial and shall
‘provide the appilicant with the necessary forms for
areview under this Act.

6 There is no right to information under this Act
where its release

Chap. R-10.3

4(1) Lorsqu’une demande d’information est ac-
ceptée par un ministre compétent ou par un juge
de la Cour du Banc de la Reine du Nouveau-
Brunswick, e ministre compétent doit

a) permettre, contre paiement d'un droit fixé
par réglement, que les documents contenant
I'information soient consultés et a sa discrétion,
compte tenu des frais, soient reproduits totaie-
ment ou partiellement;

b) lorsque I'information sollicitée est publiée,
renvoyer ie demandeur i la publication, ou

¢} sielle va &tre publiée ou doit étre publiée 4
une date ultérieure, en informer le demandeur et
lui indiquer la date approximative de cette
publication. 1979, c.41, art.111.

4(2) Lorsqu’une partie d’un document contient
des informations correspondant a celles citées a
I’article 6, et que cette partie est séparable, elle
doit étre supprimée et la demande concernant la
partie restante du document doit étre acceptée.

4(3Y Une information n’est communiquée, lors-
qu’une demande A son sujet est acceptée, que dans
lza langue ou les langues dans lesquelles elle a été
émise.

4(4) Lorsque le document contenant I’informa-
tion faisant I'objet d’une demande a été détruit ou
n’existe pas, le minisire compétent en avise le
demandeur.

5(1) Le ministre compétent ne peut rejetter
totalement ou partiellement une demande d’in-
formation qu’en vertu du paragraphe 4(4) et de
I’article 6, et lorsqu’il rejette une teile demande, il
en avise par écrit le demandeur, lui indique les
raisons de ce refus et lui fournit les formules

nécessaires pour xercer un recours en vertu de la

présente loi,

6 Ledroit 4 ’'information conféré par la présente
loi est suspendu lorsque la communication d’in-
formations

3 ' September 1979
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7(2) Where the applicant refers the matter to a
judge of The Court of Queen’s Bench of New
Brunswick under subsection (1),

(a) the applicant may not thereafter refer the

matter to the Ombudsman under paragraph
{13}(b) or under the Ombudsman Act, and

(b) the Ombudsman, in such case, may not act
under the authority of this Act or the Om-
budsman Act with respect to that matter.

7(3) Where the applicant refers the matter to the
Ombudsman under subsection (1), the applicant
may not, subject to subsection 11(1), refer the
matter to a judge of The Court of Queen’s Bench
of New Brunswick.

7(4) The Ombudsman, subject to section 19 of
thé¢ Ombudsman Act, and The Court of Queen’s
Bench of New Brunswick judge may, with respect
to any matter referred to them, inspect the in-
formation that is the subject matter of the refer-
ral, if such information exists, in order to deter-
mine the referral, but such inspection shall be
made in camera without the presence of any per-
son. 1979, c.41,s.111.

8(1) The Court of Queen’s Bench of New
Brunswick judge shall upon the applicant’s re-
quest hold a hearing, and

(@) in the case where a minister denied the re-
quest for information or a part thereof, may
order the minister to grant the request in whole
or in part;

(b) in the case where the minister failed to rep-
ly to a request, shail order that the appropriate
Minister,

(1) grant the request, or
(if) deny the requesrt;

(c) may make any other order that is ap-
propriate.

8(2) A copy of the decision of The Court of
Queen’s Bench of New Brunswick judge shall be
sent to the applicant_and the appropriate Minister.

Chap. R-10.3

7(2) Lorsque le demandeur soumet ’affaire 4 un
juge de la Cour du Banc de la Reine du Nouveau-
Brunswick en vertu du paragraphe (1),

a} il ne peut, par la suite, la soumettre a I’Om-
budsman en vertu de I’alinéa (1)) ou en vertu
dela Lorsur I'Ombudsman, et

b) ce dernier, dans ce cas, ne peut intervenir
sous le régime de la présente loi ou de la Loi sur
I’Ombudsman au sujet de cette affaire.

7(3) Le demandeur qui soumet I'affaire 4 I'Om-
budsman en vertu du paragraphe (1), ne peut, sous
réserve du paragraphe 11(1), la soumettre 4 un
juge de la Cour du Banc de [a Reine du Nouveau-
Brunswick,

7(4) L’Ombudsman, sous réserve de I'article 19
de la Loi sur I'Ombudsman, et le juge de fa Cour
du Banc de la Reine du Nouveau-Brunswick peu-
vent, au sujet de toute affaire qui leur est soumise,
-consulter les documents contenant Pinformation,
objet du recours, si celle-ci existe, afin de délimiter
le recours, mais cette consuitation doit se faire a
huis clos sans qu’aucune personne ne soit
présente. 1979, c.41, art.111.

8(1) Le juge de la Cour du Banc de [a Reine du
Nouveau-Brunswick doit, sur la demande du
demandeur, convoquer une audience, et

a) dans le cas ol un ministre a rejetté totale-
ment ou partieliement la demande d’informa-
tion, peut lui ordonner de 'accepter totalement
ou partieflement;

b) dans e cas o1 le ministre a omis de répondre
4 une demande, doit ordonner au ministre com-
pétent

(i) d’accepter la demande, ou
(i) de rejetter celle-ci;

¢} peut rendre tout autre ordonnance qui est
nécessaire.

8(2) Une copie de la décision du juge'de la Cour

du Banc de la Reine du Nouveau-Brunswick est
adressée au demandeur et au ministre compétent.

Octoher 1085
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8(3) No appeal lies from the decision of The
Court of Queen’s Bench of New Brunswick judge
under subsection (1). 1979, c.41,s.111L.

9 The Ombudsman shall in accordance with this
Act and the power, authority, privileges, rights
and duties vested in him under the Ombudsman
Act review the matter referred to him within thir-
ty days of having received the referral.

10{1) Upon having reviewed the matter referred
to him, the Ombudsman shall forthwith, in
writing, advise the appropriate Minister of his
recommendation and shall forward a copy of such
recommendation to the person making the refer-
ral.

10{2) The Ombudsman may in such recommen-
dation :

(2) recommend to the appropriate Minister to
grant the request in whole or in part;

{b) in the case where the appropriate Minister
failed to reply to a request, recommend to the
appropriate Minister

(i) to grant the request; or
(il} to deny the request.

10(3) The appropriate Minister referred to in
subsection (2} shall, upon reviewing the recom-
mendation of the Ombudsman, carry out the
recommendations of the Ombudsman or make
such other decision as he thinks fit and upon mak-
ing his decision, that Minister shall notify, in
writing, the person making the referral and shall
forward to the Ombudsman a copy of such deci-
sion.

11(1) Where the person making the referral is not

satisfied with the decision of the appropriate.

Minister under subsection 10(3), that person may
appeal the matter to a judge of The Court of
Queen’s Bench of New Brunswick.

octobre 1985
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8(3) La décision prise par un juge de la Cour du
Banc de la Reine du Nouveau-Brunswick en vertu
du paragraphe (1) est sans appel. 1979, cdl,
art. 111,

9 L'Ombudsman, conformément 4 la présente
loi et aux pouvoirs, attributions, prérogatives,
droits et devoirs qué lui a conférés la Lo sur "Om-
budsman, examine I’affaire qui lui a été soumnise
dans les trente jours de la réception de la demande
de recours.

10(1) Aprés avoir examiné I"affaire qui lui a été
soumise, I'Ombudsman doit aussitdt faire conna-
itre, par écrit, sa recommandation au ministre

compétent et €n envoyer une copie 4 P"auteur du

recours.

10(2) L'Ombudsman peut par cette recom-
mandation

a) recommander au ministre compétent d’ac-
cepter totalement ou partiellement une
demande;

b) dans le cas ou le ministre compétent 2 omis
de répondre 3 une demande, recommander au
ministre compétent

(i) d’accepter la demande, ou
(i} delarejeter.

10(3) Le ministre compétent visé au paragraphe
(2) doit, aprés examen de la recommandation de
I’Ombudsman, la mettre 4 exécution ot prendre
toute autre décision qu’il iuge convenable et, aprés
avoir pris sa décision, il la notifie, par écrit, a
PPauteur du recours et en envoie une copie a ’Om-
budsman.

11¢1) Tout auteur d’un recours, qui n'est pas
satisfait de la décision que le ministre compétent a
prise en vertu du paragraphe 10(3), peut en ap-
peler 2 un juge de la Cour du Banc de la Reine du
Nouveau-Brunswick.

A
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11{2) Subsection 7(4) and section 8 apply mutatis
mutandis to an appeal made under subsection
1.

1(979, c.4l,s.111.

12 In anVy proceeding under this Act, the onus
shall be on the Minister to show that there is no
right to the information that is the subject of the
proceeding.

13 Where a matter is referred or appealed to a
judge of The Court of Queen’s Bench of New
Brunswick, the judge shall award costs in favour
of the applicant

{a) where the applicant is successful, or

(b) where the applicant is not successful, if the
judge considers it to be in the public interest.
1979, c.41,5.111,

14 The Lieutenant-Governor in Council may
make regulations

(a) prescribing the form and manner of refer-
‘rals under this Act;

{b) prescribing forms;

(c) prescribing the departments for the pur-
poses.of this Act;

(d) prescribing fees for the purposes of this Act;

(e} prescribing such other procedures as may
be necessary to carry out the intent and pur-
poses of this Act.

15 This Act is subject to review by the Legislative
Assembly after thirty months following the com-
ing into force of this Act.

N.B. This Act comes into force on January 1,
1980.

N.B. This Act is consolidated to September 30,
1988.

Chap. R-10.3

11(2) Le paragraphe 7(4) et ’article 8 s’appli-
quent mutatis mutandis a un appel interjeté en
vertu du paragraphe (1).

1979, c.41, art.111.

12 Dans toute procédure en vertu de ia présente
toi, il appartient au Ministre d’établir que le droit
al'information est suspendu.

13 A la suite d’un recours ou d’un appel devant
un juge de la Cour du Banc de la Reine du
Nouveau-Brunswick, ce dernier doit statuer sur les
frais en faveur du demandeur qui

a} a gain de cause;

b) n’a pas gain de cause lorsque, de I’avis du
juge, il y va de intérét public. 1979, c.41,
art. 111, :

i4 Le lieutenant-gouverneur en conseil peut, par
voie de réglements,

a} prescrire les modalités de [exercice du
recours prévu par la présente loi;

b} établir des formules;

¢) ¢noncer les ministéres concernés par 1’ap-
plication de la présente loi;

d) fixer les droits payables en vertu de la
présente loi.

e} établir toutes les autres procédures qui peu-
vent éire nécessaires a l’application de 'objet de
la présente loi.

15 L’Assemblée législative pourra réexaminer la
présente loi trente mois aprés som entrée en
vigueur.

N.B. La présente loi entre en vigueur le 1¥ janvier
1980.

N.B. La présente loi est refondue au 30 septembre
1988,

QUEEN'S PRINTER FOR NEW BRUNSWICK © L'IMPRIMEUR DE LA REINE POUR LE NOUVEAU-BRUNSWICK

septembre 1988
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APPENDIX B

R-10.3

Right to Information Act

85-68

NEW BRUNSWICK
REGULATION 85-68

under the

RIGHT TO INFORMATION ACT
(0.C. 85-309)

Filed April 25, 1985

Under section 14 of the Right to Information
Act, the Lieutenant-Governor in Council makes
the following Reguiation:

1 This Regulation may be cited as the Right to
Information Regulation - Right to Information
Act.

2 Inthis Regulation
“Act’ means the Right to Information Act.
3 The Act and all Regulations made thereunder

apply to those departments set out in Schedule A.

4 Subject to paragraph 4(1)(a) of the Act, the fees
payable for each request for information and for
the reproduction of information shall be

(a) for eachrequest for information the sum of
five dollars,

REGLEMENT DU
NOUVEAU-BRUNSWICK 85-68

. établien vertu de la

LOI SUR LE DROIT A LINFORMATION
(D.C. 85-309)

Déposé le 25 avril 1985

En vertu de I’article 14 de la Lof sur le droit a
P’information, le lieutenant-gouverneur en
conseil établit le réglement suivant:

1 Le présent réglement peut étre cité sous le titre:
Réglement sur le droit 2 Pinformation - Loi sur le
droit a 'information.

2 Dans le présent réglement

«loi» désigne la Loi sur Ie droit 4 information.

3 La loi et tous les regiements établis sous son
régime s’appliquent aux ministéres et organismes
indiqués & Pannexe A.

4 Sous réserve de ’alinéa 4(1)a) de la loi, chaque
demande d’information et la reproduction d’une
information sont assorties des droits suivants:

a) pour chaque demande d’information, cing
dollars;
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(b) in the case where the information is stored
orrecorded in printed form and can be copied on
conventional photocopying equipment, ten
cents a page, and

(c) in the case where the information is stored
or recorded in a manner other than that referred
to in paragraph (b) or cannot be reproduced on
conventional photocopying equipment, the
actual cost of reproduction.

5(1) Areferral under paragraph 7(1)(a) of the Act
shall be in Form 1.

5(2) Theapplicant shall complete Part A of Form
1 and may deliver it to a Judge-of The Court of

Queen’s Bench of New Brunswick or to a clerk of

The Court of Queen’s Bénch of New Brunswick.

5(3) When a Judge has completed Part B of Form
1 the applicant shall within fourteen days serve a
copy of the completed Form 1 on the Minister
referred to therein.

5(4) A written referral to the Judge shall be heard
in accordance with the Act and the Rules of Court
apply mutatis mutandis.

6(1) A referral under paragraph 7(1)(b) of the Act
shall be by petition in Form 2.

6(2) The applicant shail complete Form 2 and
may deliver it to the Ombudsman.

6(3) A copy of the petition in Form 2 as delivered
to the Ombudsman shall be served on the Minister
referred to therein, and the referral shall be deemed
not to have been made until the Minister has been
s0 served.

7(1) An appeal under subsection 11(1} of the Act
shall be in Form 3.

Loi sur le droit a I’information
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b) dans le cas ou I'information est conservée
ou consignée sous forme imprimeée et peut étre
reproduite 4 I’aide d’un photocopieur ordinaire,
dix cents ia page; et

¢) danslecasoul’information est conservée ou
consignée d’une maniére autre que celie men-
tionnée 4 I’alinéa b), ou ne peut étre reproduite a
I’aide d’un photocopieur ordinaire, les frais
réels de reproduction.

5(1) Les demandes de recours prévues a [’alinéa
7(1)a) de la loi doivent étre établies au moven de ia
formule 1.

5(2) Le demandeur doit remplir ia partie A dela

-formule 1 et peut la remettre soit 4 un juge de la

Cour du Banc de ia Reine du Nouveau-Brunswick,
soit 2 un greffier de cette Cour.

5(3) Une fois la partie B de la formule 1 remplie
par un juge, le demandeur doit, dans les quatorze
jours, signifier copie-de la formule entiére au minis-
tre y désigné.

5(4) Le recours soumis au juge par écrit est en-
tendu conformément i la loi et les Régles de proceé-
dure s’appliquent mutatis mutandis.

6(1) Les demandes de recours prévues a ’alinéa
7(1)b) de Ia loi doivent étre établies au moyen de la
formule 2.

6(2) Le demandeur doit remplir la formule 2 et
peut la remettre &4 'Ombudsman.

6(3) Copie de la requéte présentée au moyen de la
formule 2 et remise 2 I’Ombudsman doit étre signi-
fiée au Minisire y désigné et la demande de recours
est réputée ne pas avoir été faite tant que celui-cin’a
pas regu signification de cette copie.

7(1} Lappel prévu au paragraphe 11(1) de la loi
est interjeté au moyen de la formule 3.
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7(2) The applicant shall complete Part A of Form
3 and may deliver it to a Judge of The Court of
Queen’s Bench of New Brunswick or to a clerk of
The Court of Queen’s Bench of New Brunswick.

7(3) When a Judge has completed Part B of Form
3 the applicant shall within fourteen days serve a
copy of the completed Form 3 on the Minister
referred to therein.

7(4) An appeal shall be heard in accordance with
the Act and the Rules of Court apply mutatis
mutandis.

8 Regulation 79-152 under the Right to
Information Act is repealed.

Right to Information Act

§5-68

7(2) Le demandeur doit remplir la partie A de la
forraule 3 et peut la remettre soit 4 un juge de la
Cour duBanc de la Reine du Nouveau-Brunswick,
soit & un greffier de certe Cour.

7(3) Une fois la partie B de la formuie 3 rempiie
par un juge, le demandeur doit, dans les quatorze
jours, signifier copie de la formule entiére au minis-
tre y désigné.

7(4) Tout appel est entendu conformément a la loi
et les Reégles de procédure s’appliquent mutatis mu-
tandis.

8 Estabrogéle réglement 79-152 établi en vertu de
la Loi sur l¢é droit a information.
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SCHEDULE A
Advisory Council on the Status of Women

Alcoholism and Drug Dependency Commission of
New Brunswick

The Artificial Insemination Advisory Board

Bon Accord Farm Management Committee

Le Centre Communautaire Sainte-Anne

Civil Service Commission

Department of Advanced Education and Training
Department of Agriculiure

Deépartment of the Board of Management
Department of Commerce and Technology
Department of Education

Department of Finance

Department of Fisheries and Aquaculture
Department of Health and Community Services
Department of Income Assistance

Department of Intergovernmental Affairs
Department of Justice

Department of Labour

Department of Municipai Affairs and Environ-
ment, except the Local Government Services Divi-
sion

Local Government Services Division of the Depart-
ment of Municipal Affairs and Environment

Department of Natural Resources-and Energy

Department of the Solicitor General

juin 1989
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ANNEXE A
Bibliothéque de I’ Assemblée législative
Bureau de cote des films du Nouveau-Brunswick

Bureau d’enregistrement des concessionnaires de
véhiculés a moteur

Bureau du Conseil exécutif

Bureau du développement économique

Bureau du Premier ministre

Bureau du vérificateur général

Cabinet du Procureur général

Centre de formation linguistique

Le Centre communautaire Sainte-Anne

Comité consultatif pour I'insémination artificielle
Comité de gestion de la ferme Bon Accord

Commission de Palcooiisme et de la pharmacode-
pendance du Nouveau-Brunswick

Commission d’appel en matiére de développement
industriel du Nouveau-Brunswick

Commission de I’asséchement des marais

Commission de I’assurance-récolte du Nouveau-
Brunswick

Commission du bien-étre social
Commission consultative des pesticides

Commission consultative sur les machines
agricoles

Commission de la Fonction publique

Commission d’énergie électrique du Nouveau-
Brunswick

i
i
i
i
i
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Depariment of Supply and Services

Department of Tourism, Recreation and Heritage
Department of Transportation

Executive Council Office

Farm Machinery Advisory Board

Fort LaTour Development Authority

Grand Lake Development Corporation

Kings Landing Corporation

Language Training Centre

Legislative Library

Lotteries Commission of New Brunswick
Marshland Reclamation Commission

Military Compound Board

Motor Vehicle Deaier Registration Board

New Brunswick Crop Insurance Commission
The New Brunswick Electric Power Commission

New Brunswick Emergency Measures
Organization

New Brunswick Film Classification Board
New Brunswick Fisheries Development Board
New Brunswick Forest Authority ~

New Brunswick Housing Corporation

New Brunswick Industrial Development Appea
Board ‘

New Brunswick Industrial Development Board

. New Brunswick Industriai Safety (Corporation)
Council :

Right to Information Act 85-68

Commission de I’hygiéne et de la sécurité au travail
Commission des loteries du Nouveau-Brunswick
Commission du Quartier militaire

Conseil consultatif sur la condition de la fernme

Conseil de dévéloppement des péches du Nouveau-
Brunswick

Conseil de développement industriel du Nouveau-
Brunswick

Conseil du Premiet ministre sur la condition des
personnes handicapées

Conseil de 1a recherche et de la productivité du
Nouveau-Brunswick

Conseil {(société) de sécurité industrielle du
Nouveau-Brunswick

Direction générale de 1a condition féminine
Ministére des Affaires intergouvernementales
Ministére des Affaires municipales et de I’Environ-
nement, & I’exception de la Division des services
aux administrations locales

Division des services aux administrations locales du
ministére des Affaires municipales et de ’Environ-
nement

Ministére de I’ Agriculture

Ministére de 1’ Aide au revenu

Ministére de I’ Approvisionnement et des Services
Ministére du Commerce et de la Technologie
Ministére du Conseil de gestion

Ministére de I’Education

Ministére de I’Enseignement supérieur et de la
Formation

June 1989



85-68 Loi sur le droit a I'information R-10.3

New Brunswick Information Service

New Brunswick Liquor Corporation

New Brunswick Occupational Health and Safety

Commission

New Brunswick Research and Productivity
Council

New Brunswick Transportation Authority
Office of the Attorney General

Office of the Auditor General

Office of Economic Development

Office of the Premier

Pesticides Advisory Board

Policy Secretariat

Premier’s Council on the Status of Disabled
Persons

Regional Development Corporation
Social Welfare Board

Women'’s Directorate
88-17; 88-30; 88-36; 88-141; 89-72

juin 1989

Ministére des Finances

Ministere de ia Justice

Ministére des Péches et de I’ Aquaculture
Ministére des Ressources naturelles et dé ’Energie

Ministere de la Santé et des Services
communautaires

_Ministére du solliciteur général

Ministere du Tourisme, des Loisirs et du
Patrimoing

Ministére des Transports
Ministére du Travail

Organisation des mesures d’urgence du Nouveau-
Brunswick

Régie de-développement de Fort LaTour

Régie des foréts du Nouvéau-Brunswick

Régie des trgnsport’s du Nouveau-Brunswick
Secrétariat des politiques

Service d’information du Nouveau-Brunswick
Société des alcoois du Nouveau-Brunswick
Société d’aménagement régional

Société de développement de la région du
Grand Lac

Société d’habitation du Nouveau-Brunswick

Societé de Kings Landing
88-17; 88-30; 88-36; 88-141; 89-72




R-10.3

FORM 1
REFERRAL

(Right to Information Act,
S.N.B. 1978, ¢.R-10.3, 5.7(1)(a))

IN THE COURT OF QUEEN'S BENCH OF NEW
BRUNSWICK

TRIAL DIVISION
JUDICIAL DISTRICT OF

IN THE MATTER OF A REFERRAL UNDER
PARAGRAPH 7(1)(a) OF THE RIGHT TO
INFORMATION ACT, S.N.B. 1978, chapter R-
10.3.

PART A
Statement of Facts
1. The Applicant’s name and address is
2. This referral arises out of a request for
information submitted to the Minister of
on the day of

19 , a copy of which is attached hereto as
Appendn 1.

3. The decision of the Minister is attached hereto
as Appendix 2.

ar

There was no reply to the request for
information.

The Applicant hereby requests that the Minister
be ordered to grant the request as contained in
Appendix 1.

DATED this of , 19

Applicant

Right to Information Act

83-68

FORMULE1
RECOURS

(Loi sur le droit & Uinformation,
L.N.-B. 1978, chap. R-10.3, al.7(1)a))

COUR DU BANC DE LA REINE DU
NOUVEAU-BRUNSWICK

DIVISION DE PREMIERE INSTANCE
CIRCONSCRIPTION JUDICIAIRE D

DANS CAFFAIRE D’UN RECOURS EN VERTU
DELALINEA7(Da)DELA LOISUR LEDROIT
A PINFORMATION, CHAPITRE R-10.3 DES
LCIS DU NOUVEAU-BRUNSWICK DE 1978.

PARTIE A
Exposé des faits
1. Nom et adresse du demandeur:
2. Le présent recours fait suite 4 la demande d’in-
formation présentée au ministre de

le 19 dont une copie figure a
I’annexe | ci-jointe.

3. La décision du ministre figure a Pannexe 2 ci-
jointe.

ou

Aucune réponse n’a été donnée a la demande
d’information.

Le demandeur requiert, par les présentes, qu’il
soit ordonné au ministre d’accéder a la demande
figurant 4 I"annexe 1.

FAIT fe 19

Le demandeur,

December 1985
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PARTEB
Let the Applicant and the Minister of.
attend beforemeat ______onthe : day of
, 19, at the hour of o’clock

in the . noon, on the hearing of the above
Referral.

DATED THIS _______ day of )
19 .

J.C.Q.B.

Loi sur le droit a Pinformation

R-10.3

PARTIE B

Nous prions le demandeur et le ministre de
de bien vouloir comparaitre devant moi
a ,le ‘ 19 ,a
(heure), pour procéder 4 I'audition du recours sus-
mentionné.

FAIT le 19

J.C.B.R.



R10.3 Right to Information Act ' 85-68
FORM 2 FORMULE 2
PETITION REQUETE
(Right to Information Act, (L.oi sur le droit & Vinformation,

S.N.B. 1978, c.R-10.3, 5.7(1)(b))

TO THE OMBUDSMAN OF THE
PROVINCE OF NEW BRUNSWICK

IN THE MATTER OF A REFERRAL UNDER
PARAGRAPH 7(1)b) OF THE RIGHT TO
INFORMATION ACT, S.N.B. 1978, chapter R-
10.3.

Statement of Facts
1. The Applicant’s name and address is

2. This referral arises out of a request for
information submitted to the Minister of
on the ________ day of
. 19 a copy of which is

attached hereto as Appendix 1.

3. The decision of the Minister is attached hereto
as Appendix 2.

aor

There was no reply to the request for
information.

The Applicant hereby requests that the
Ombudsman carry out an investigation into the
above matter and make a recommendation in
accordance with the Right to Information Act.

Dated this day of __ ____,
19

Applicant

L.N.-B. 1978, chap. R-10.3, al.7(1)b))

A LOMBUDSMAN DE LA PROVINCE
DU NOUVEAU-BRUNSWICK

DANS CAFFAIRE D’UN RECOURS EN VERTU
DE LALINEA 7(1)b) DE LA LOI SUR LE
DROIT A L'INFORMATION, CHAPITRE R-
10.3 DES LOIS DU NOUVEAU-BRUNSWICK
DE 1978.

Exposé des faits
1. Nom et adresse du demandeur:
2. Leprésent recours fait suite 4 la demande d’in-
formation présentée au ministre d

le 19 dont une copie figure
I’annexe 1 ci-jointe.

3. La décision du ministre figure 4 Pannexe 2 ci-
jointe.

ou

Aucune réponse n’a été donnée 3 Ia demande
d’information.

Le demandeur prie, par les présentes, I’Ombuds-
man d’effectuer une enquéte sur I*affaire susmen-
tionnée et d’émettre une recommandation
conformément & la Loi sur le droit 4 I'information.

FAIT le 19

Le demandeur,

S U ——
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FORM 3
APPEAL

{Right to Information Act,
S.N.B. 1978, ¢.R-10.3, 5.11(1))

IN THE COURT OF QUEEN’S BENCH
OF NEW BRUNSWICK
TRIAL DIVISION
JUDICIAL DISTRICT OF

IN THE MATTER OF AN APPEAL UNDER
SUBSECTION 11(1) OF THE RIGHT TO
INFORMATION ACT, S.N.B. 1978, chapter R-
10.3.

PART A
Statement of Facts
1. The Applicant’s name and address is
This referral arises out of a request for
information submitted to the Minister of
on the day of

19 , a copy of which is
attached hereto as Appendix 1.

The decision of the Minister is attached hereto
as Appendix 2.

or

There was no reply to the request for
information.

The decision of the Minister was referred to the
Ombudsman on the day of

19 a copy of which is
attached hereto as Appendix 3.

The recommendation of the Ombudsman is
attachied hereto as Appendix 4.

Loi sur le droit & information

10

R-10.3

FORMULE 3
APPEL

(Loi sur le droit a Uinformation,
L.N.-B. 1978, chap. R-10.3, para.11(1))

COUR DU BANC DE LA REINE DU
NOUVEAU-BRUNSWICK

DIVISION DE PREMIERE INSTANCE
CIRCONSCRIPTION JUDICIAIRE D

DANS LAFFAIRE D’UN APPEL INTERJETE
EN VERTU DU PARAGRAPHE !1(1) DE LA
LOISUR LEDROIT A UINFORMATION, CHA-
PITRE R-10.3 DES LOIS DU NOUVEAU-
BRUNSWICK DE 1978.

PARTIE A
Exposé des faits
1. Nom et adresse du demandeur:
. Le présent recours fait suite a la demande d’in-
formation présentée au ministre de

le 19
I’annexe 1 ci-jointe.

I

dont une copie figure a

. La décision du ministre figure a I’annexe 2 ci-
jointe.
ou

Aucune réponse n’a été donnée i la demande
d’information.

. La décision du ministre, dont une copie figure a
I’annexe 3 ci-jointe, a été renvoyée devant 'Om-
budsman ie 19

. La recommanda::.
I’annexe 4 ci-joinic

:n de 'Ombudsman figure a

. La décision du ministre faisant I’objet de I’appel
figure 4 Pannexe 5 ci-jointe.




R-10.3

6. The decision of the Minister being appealed is
attached hereto as Appendix 5.

The Applicant heréby requests that the Minister
-be ordered to grant the request as contained in
Appendix 1.

Dated this day of __

19

Applicant
PARTB

Let the Applicant and the Minister of

attend before me at onthe
day of . 19 , at the hour of
o’clock in the noon, on the
hearing of the above Appeal.
DATED THIS davof
19
J.C.Q.B.

N.B. This Regulation is consolidated to June 30,
1989.

Right to Information Act

85-68

Le demandeur requiert, par les présentes, qu’il
soit ordonné au ministre d’accéder a la demande
figurant & I'annexe 1.

FAIT le 19

Le demandeur,

PARTIE B

Nous prions le demandeur et le ministre de
de bien vouloir comparaitre devant moi
a____  ,le 19 a (heure),
pour procéder a l'audition de I'appel susmen-
tionné.

FAIT le 19

JI.C.B.R.

N.B. Le présent réglement est refondu au 30 juin
1989,

QUEEN'S PRINTER FOR NEW BRUNSWICK © LIMPRIMEUR DE LA REINE POUR LE NOUVEAU-BRUNSWICK

11 June 1989






APPENDIX C

CHAPTER 0-5

Ombudsman Act

Chapter Outline
Definitions 1
departiment or agency — service ou organisme
Minister — ministre
officer — fonctionnaire -
Appointment of Ombudsman ..o 2( 1)
Tenure and reappointment of Omhudsman.,

Resignation of Ombudsman ... 2(3)
Suspension ot removal of Omhudam‘m ...................... 3
Interim Ombudsman 4
Conflict of interests tespec_tmg Omhudsman ......................... 5

Oath of Ombudsman...

Report of Ombudsman .........
Assistants and emplovees of Omhudsmdn
Delegation of powers hy Ombudsman ..o, 9
Ombudsman deemed commissioner under Inquiries Act...10
Application of ACt ...t
Jurisdiction of Ombudsman
Petition to Omhudsman
Statutory right of appeal ..
Power of Ombudsman to reiuwe to invest lg.ate .................... 15
Ombudsman to inform department or agency of
investigation

INVESTIEALION .ottt st eecem e raeaee W17
Witnesses and evidenice .. .18
Information withheld hv Minhte: or dbemv ............ .19
Investigation of agency or departiment ... RO |
Report of Ombudsman 1o administrative head ............ 21
Duty of Ombudsman to inform petitioner of
FECOMUMENHALEON (oo ane e e mencmve s sesaat e stemsene s s veeemneons 22

Effect of lack of form ..
Right of the Omhudsmdn not to glve ev1deme .

Annual report of Ombudsman ..o e 25
Power of Legislature to make rules respecting

OMBUASIAD et me e st e eee s s eemenne 26
Offences and penalty

Application of Act ...

Chap. 0-5

CHAPITRE 0-5

Loi sur ’Ombudsman

Sommaire
DEARIEIONS et crv v vsresssins - 1
fonctionnaire — officer
ministre — Minister
service ou organisme — department or agency
Nomination d'un Ombudsman..........coccooooronn. 2{1)

Mandat et nouvelle DOMINALION......ouvereeeeeeeeeee 2(2)
Démission de 'Ombudsman
Destitution ou suspension d'un Ombudsman..
Ombudsman intérimaire.. .
Conflit d’intéréts visant I’ Omhudam(m
Serment que doit préter 1 ‘Ombudsman...
Raupport de 'Ombudsman ..
Adjoints et emplovm de i Omhu(lam‘m
Delégation de pouvoirs par | Omhudsman.
Commissaire selon la Loi sur les enquétes ...
Application de la loi ...........
Compétence de 'Ombudsman..
Requéte remise a I'Ombudsman .
Droit légal d’interjeter appel.
Pouvoir de refuser d'enquéter ..

L'Ombudsiman informe le ministére de | enquéte ... 16
Enquéte ... SRRV ¥ |
Témoins et preuve FUVRTS ¥ |
Renseignements non divulgés p‘lr un mlmstre PO |

Enguéte dans un local ou ministére . ..
Rapport de ’'Ombudsman au chef admlmstrauf
Avis au requerant d’une recommandation.,......oeeee 2
Effet d'un vice de forme ..

Droit de ne pas étre .|ppele a :lepoaﬂ
Rapport annuel de I'Ombudsman

Pouvoir de la Législature dadopter des régles
Infractions et peines oo 27
Application de La 100 it 28

February 1978



Chap. O-5

1 Inthis Part

“authority” means an authority set out in Sched-
ule A;

“Minister” means a membeér of the Executive
Council;

“officer” means an official, employee or mem-
ber of an authority.
1967, ¢.18, s.1; 1976, c.43, 5.1; 1985, c.65, 5.1.

1.1 Repealed. 19835, c.63, 5.2.
1976, c.43,5.2.

2(1) There shall be an Ombudsman appointed
by the Lieutenant-Governor in Council on the
recommendation of the Legislative Assembly.

2(2) Unless his office sooner becomes vacant, the
Ombudsman holds office for ten years

(@) from the date of his appointment under
subsection (1}, or

{h) from the date of his appointment under
section 4,

and if otherwise qualified, is eligible to be
reappointed.

2(3) The Ombudsman may resign his office by
notice in writing addressed to the Speaker of the
Legislative Assembly or, if there is no Speaker or
the Speaker is absent from New Brunswick, to the
Clerk of the Legislative Assembly.

2(4) An Ombudsman whose first appointment
takes effect on or after the commencement of this
subsection receives the same salary as a judge of the
Provincial Court.

2(5) An Ombudsman whose first appointment

takes effect on or after the commencement of this
subsection is entitled io receive,

septembre 1988

Lot sur I'Ombudsman

1 Dans la présente Partie

«autorité» désigne une autorité définie a I’An-
nexe A;

«Ministre» désigne un membre du Conseil exécu-
tif;

«fonctionnaire» désigne un cadre, un employé
ou un membre d’une autorité.
1967, c.18, art.l; 1976, c.43, art.1; 1985, c¢.65,
art.l,

1.1 Abrogé. 1985, c.65, art.2.
1976, c.43, art.2.

2(1} Un Ombudsman est nommeé par le lieute-

nant-gouverneur en conseil sur la recommanda-

tion de I’ Assemblée législative,

2(2) A moins que son poste ne devienne vacant

plus t6t, I'Ombidsman reste en fenctions pendant
dixans

a)- 4 compter de la date de sa nomination en
application du paragraphe (1), ou

b) 4 compter de la date de sa nomination en
application de l'article 4,

et il peut éire nommeé de nouveau s'il réunit les
conditions voulues.

2(3) L'0Ombidsman peit démissionner en adres-
sant un avis écrit 4 I'Orateur de 1'Assemblée
légisiative ou, ¢'if n'y a pas d’COrateur ou si
P'Orateur s'est absenté du Nouveau-Brunswick, au
greffier de |’Assemblée législative.

2(4) L'Ombudsman dont la premiére nomination
prend effei 4 Pentrée en vigueur du présent para-
graphe ou aprés cette date recoit le méme traite-
ment ¢qu’un juge de la Cour provinciale.

2(5) LOmbudsman dont fa premiére nomination
prend effet 4 'entrée en vigueur du présent para-
graphe ou aprés cette date a le droit de recevoir la
pension et les prestations d’un juge de la Cour
provinciale,




Ombudsman Act

fa) if the Ombudsman holds office for at least
two years and becomes afflicted with some per-
manent infirmity disabling the Ombudsman
from the due execution of the Ombudsman'’s
office and resigns or by reason of such infirmity
is removed from office,

{b) at the age of sixty-five, if the Ombudsman
holds office for at least ten years but ceases. to
hold office before or upon reaching the age of
sixty-five, or

{c) at the time the Ombudsman ceases to hold
office, if the Ombudsman holds office for at
least ten years but does not cease to hotd office
.until after the Ombudsman reaches the age of
sixty-five,

the pension and benefits of a judge of the Provin-
cial Court.

2(6) Where an Ombudsman whose first appoint-
ment takes effect on or after the commencement of
this subsection

{a) held office for at least two years immedi-
ately before the Ombudsman’s death, or

(b} immediately before the Ombudsman’s
death was entitled to receive or was receiving a
pension and benefits, or would have been enti-
tled to receive upon reaching the age of sixty-five
a pension and benefits under paragraph (5)(b),

the surviving spouse is entitled to receive the same
pension and benefits as the surviving spouse of a
judge of the Provincial Court, but where an
Cmbudsman dies before commencing to receive
the pension and benefits which the Ombudsman
would have been entitled to receive under para-
graph 5(b} upon reaching the age of sixty-five, the
surviving spouse is not entitled to commence re-
ceiving such pension and benefits uniil the time at
which the Ombudsman would have received the
pension and benefits had the Ombudsman lived.

bt

Chap. 0-5

a} si ’'Ombudsman exerce ses fonctions pen-
dant deux ans au moins avant d’étre affligé de
quelque infirmité permanente le rendant incapa-
ble d’exercer ses fonctions d’Ombudsman et dé-
missionne ou est destitué i cause de cette
infirmité,

bj a I'dge de soixante-cing, si I'Ombudsman
exerce ses fonctions pendant au moins dix ans
mais cesse de les exercer. avant ou au moment
d’atteindre I’dge de soixante-cing, ou

¢} au moment ol "Ombudsman cesse d’exer-
cer ses fonctions, si ’Ombudsman exerce ses
fonctions pendant au moins dix ans et ne cesse de
les exercer qu’aprés avoir atteint I’ige de
soixante-cing.

2(6) Lorsqu'un Ombudsman dont la premiére
nomination prend effet & 'entrée en vigueur du
présent paragraphe ou aprés cette date

a) a exercé ses fonctions pendant au moins
deux ans immeédiatement avant son déeés, ou

b} immédiatement avant son décés avait droit
4 recevoir ou recevait une pension et des presta-
tions ou aurait eu droit 4 recevoir, au moment
d’atteindre soixante-cing ans, une pension et des
prestations en veriu de alinéa (5)b),

le conjoint survivant a le droit de recevoir la méme
pension ct les mémes prestations gue le conjoint
survivant d’un juge de la Cour provinciale, toute-
fois lorsqu’un Ombudsman décéde avant de
commencer a recevolr la pension et les prestations
qu’un Ombudsman aurait eu droit a recevoir en
vertu de I’alinéa (5)b} au moment d’atteindre I’age
de soixante-cing, le conjoint survivant n'a le droit
de commencer a4 recevoir une tetle pension et de
telles prestations qu’au moment ot I’Ombudsman

aurait recu la pension et les prestations s’il avait
vécu. ’

September 1988



Chap. O-5

2(7) Where an Ombudsman whose first appoint-
ment takes effect on or after the commencement of
this subsection dies

fa) leaving a child or children under the age of
eighteen years and no surviving spouse, o1

b} leaving a child or children under the age of
eighteen years and a surviving spouse who dies
before such child or children have reached the
age of eighteen years,

and the surviving spouse would have been entitled
to receive a pension and benefits if the surviving
spouse were alive, the guardian of the child or
children is entitled to receive, at such time as the
surviving spouse would have been so entitled, for
thie maintenance and education of the child or chil-
dren, until the child or children reach the age of
eighteen years, the same pension and benefits to
which the guardian of a child or children of a judge
of the Provincial Court would have been entitled to
receive.

2(8) An Ombudsman whose first appointment
takes effect on or after the commencement of this
subsection shall, for the purposes of the pension
and benefits referred to in subsections (5}, (6) and
(7), pay, into the same fund into which a judge of
the Provincial Court is required to pay, the-same
amount that is required to be paid into that fund by
a judge of the Provincial Court.

2(9) Except where they are inconsistent with the
provisions of this Act, sections 15 to 17 of the
Provincial Court Act apply, with the necessary
modifications, to all matters related to the pension
and benefits to which an Ombudsman or the sur-
viving spouse or child or children are entitled, in-
cluding, without limiting the generality of the
foregoing, the amount of the contributions to be
made by an Ombudsman, the pension and benefits
to which an Ombudsman or the surviving spouse or
child or children of an Ombudsman are entitled
and the amount, time and manner of payment of
such pension and benefits, the circumstances in
which an Ombudsman or the surviving spouse or

septembre 1988

Loi sur U'Ombudsman

2(7) Lorsqu'un Ombudsman dont la premiére
nomination prend effet 4 'entrée en vigueur du
présent paragraphe ou aprés cette date décéde

aj laissant un ou plusieurs enfants de moins de
dix-huit ans mais ne laissant pas de conjoint
survivant, ou

b) laissant un ou plusieurs enfants de moins de
dix-huit ans et un conjoint survivant qui décéede
avant que cet enfant ou ces enfants aient atteint
I’age de dix-huit ans,

et que le conjoint survivant aurait eu droit a rece-
voir une pension et des prestations si le conjoint
survivant avait vécu, le tuteur de ’enfant ou des

“enfants a l¢ droit de recevoir, a la date que le

conjoint survivant y aurait eu ainsi droit, pour le
soutienr et I’éducation de ’enfant ou des enfants
jusqu’a leur dix-huit ans, la méme pension et les
mémes prestations qu’un tuteur de ’enfant ou des
enfants d’un juge de la Cour provincialé aurait eu
droit a recevoir.

2(8) Un Ombudsman dont la premiére nomina-
tion prend effet 4 I’entrée en vigueur du présent
paragraphe ou aprés cette date doit, aux fins de la
pension et des prestations visées aux paragraphes
(5), (6) et (7) verser dans ie méme fonds dans lequel
un juge dé-la Cour provinciale est tenu de le faire, le
méme montant quun juge de la Cour provinciale
est tenu de verser dans ce fonds.

2(9) Saufs’ils sont incompatibles avec les disposi-
tions de ia présente loi, les articles 15 a 17 de la Lot
sur la Cour provinciale s’appliquent, avee les modi-
fications nécessaires, 4 toutes matiéres portant sur
la pension et les prestations auxquelles un Ombuds-
man, son conjoint survivant ou son ou ses enfants
ont droit, y compris, sans limiter la généralité de ce
qui précéde, le montant des cotisations 4 faire par
un Ombudsman, la pension et les prestations aux-
quelles un Ombudsman ou son conjoint survivant

ou son ou ses enfants ont droit, et le montant, la = |

date de paiement et la maniére de payer une telle
pension et dé teiles prestations, les circonstances
dans lesquelles un Ombudsman ou son conjoint
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child or children of the Ombudsman are entitled to
receive such pension and benefits and the circum-
stances in which an Ombudsman is entitied to a
return of contributions made and the amount to be
returned.

1967, ¢c.18, 5.2; 1979, c.41, 5.90; 1988, .31, s.1.

3(1) On the recommendation of the Legislative
Assembly, the Lieutenant-Governor in Council
may remove or suspend the Ombudsman from
office for cause or incapacity due to illness or any
other cause.

3(2) When the Legislature is not in session, a
judge of The Court of Queen’s Bench of New
Brunswick may, upon an application by the
Lieutenant-Governor in Council, suspend the Om-
budsman from office for cause or incapacity due
to illness or any other cause. 1979, c.41, 5.90.

3(3) Where the Lieutenant-Governor in Council
makes an application under subsection (2) the
practice and procedure of The Court of Queen’s
Bench of New Brunswick respecting applications
applies, 1979, ¢.41, 5.90.

Chap. 0-3

survivant ou son ou ses enfants ont droit & recevoir
une telle pénsion et de telles prestations, ainsi que
les circonstances dans lesquelles un Ombudsman a
droit 4 un remboursement des cotisations versées et
le montant a rembourser.

1967, c.18, art.2; 1979, c.41, art.90; 1988, c.31,
art.l.

3(1) Sur la recommandation de 1’Assemblée
législative, le lieutenant-gouverneur en conseil
peut destituer ou suspendre 1'Ombudsman pour
un motif valable, une incapacité due a la maladie
ou pour toute autre raison.

3(2) Lorsque la Législature ne siége pas, un juge
de la Cour du Banc de la Reine du Nouveau-
Brunswick peut suspendre ’Ombudsman pour un
motif valable, une incapacité due a la maladie ou
pour toute autre raison, 4 la demande du
lieutenant-gouverneur en conseil. 1979, c.41,
art.90.

3(3) Lorsque le lieutenant-gouverneur en conseil
fait une demande en application du paragraphe

. (2), la pratique et Ia procédure de la Cour du Banc

de la Reine du Nouveau-Brunswick relatives aux
demandes sont applicables. 1979, c.41, art.90.

2.3 ; September 1988
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3(4) Where a judge of The Court of Queen’s
Bench of New DBrunswick suspends the Om-
budsman nndsr subsection (2) that judge

(a) shall appoint an acting Ombudsman to
hold office until the suspension has been dealt
with by the Legislative Assembly, and

(b) shall table a report of the suspension within
ten days following the commencement of the
next ensuing session of the Legislature. 1979,
c.41,5.90.

3(5) No suspension under subsection (2) shail
continue beyond the end of the next ensuing
session of the Legislature. 1967, ¢.18,5.3.

4(1) Where the Ombudsman dies; retires,
resigns or is removed from office, the vacancy
shall be filled in accordance with subsections {2)
and (3}.

4{2) Where

(a) the office of Ombudsman becomes vacant
when the Legislature is in session but no
recommendation is made by the Legislative
Assembly before the close of that session, or

(b) the office of Ombudsman becomes vacant
when the Legislature is not in session,

the Lieutenant-Governor in Council may appoint
an Ombudsman to hold office until his appoint-
ment is confirmed by the Legislative Assembly in
accordance with subsection (3).

4(3) Where an appointment under subsection
(2) is not confirmed within 30 days of the next
ensuing session of the Legislature, the appoint-
ment terminates and the office of Ombudsman 15
vacant. 1967, ¢.18,s.4.

4.1(1) Where the office of Ombudsman is vacant
or the Ombudsman has been suspended under
subsection 3(1), the Lieutenant-Governor in
Council may appoint an acting Ombudsman to
hoid office until a person is appointed as Om-
budsman or until the suspension has elapsed.

4.1(2) An acting Ombudsman, while in office,
has the powers and duties and shall perform the
functions of the Ombudsman and shall be paid
such salary or other remuneration and expenses as
the Lieutenant-Governor in Council may {ix.

1981, ¢. 57, s. 1.
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3(4) Lorsqu’un juge de la Cour du Banc de la
Reine du Nouvean-Brunswick suspend 1’Om-
budsman en vertu du paragraphe (1), ce juge

@) doit nommer un Ombudsman intérimaire
qui doit rester en fonctions jusqu'a ce que
I’Assemblée législative ait statué sur la suspen-
sion, et

b) doit présenter un rapport de la suspension
dans les dix jours de 'ouverture de la session
suivante de 1a Législaiure. 1979, ¢.41. art.90.

3(5) Aucune suspension en vertu du paragraphe
(2) n'est valable aprés la cloture de la sessicn
suivante de la Législature. 1967, c.18, art.3.

4{1) Lorsque 1'Ombudsman décéde. prend sa
retraite, démissionne ou est destitug, 1l est suppleé
a.-la vacance conformément aux dispositions des
paragraphes (2) et {3).

4(2) Lorsgue
a} e poste d’ombudsman devient vacant pen-
dant une session de la Législature mais que .
'Assemblée législative ne fait pas de recom- |
mandation avant la cloture de la session, ou ¢

D) que le posie d'ombudsman devient vacant
alors que la Législature ne siege pas, ‘

le lieutenant-gouverneur en conseil pens nommer
un Ombudsman qui reste en fonctions jusqu'a ce
gue 1'Assemblée législative approuve sa nomina-
tion conformeément aux dispositions du paragra-
phe{3).

4(3) Lorsqu'une nomination faite en vertu du
paragraphe (2) n'a pas été approuvée dans les
trente jours du début de la session suivante de la
Législature. la nomination prend fin et le poste
d’ombudsman devient vacant. 1967, c.18, art.4.

i
{

4.1{(1} Lorsque le poste d’Ombudsman est vacant
ou lorsque ce dernier a été suspendu en vertu du
paragraphe 3(1), le lieutenant-gouverneur en con/
seil peut nommer un Ombudsman suppiéant pou;
remplir le poste jusqu’a la nomination d’un Om-
budsman ou la fin de 1a suspension. )
4,1(2) Un Ombudsman suppléant en fonction §
les pouvoirs et les attributions de I'Ombudsman et
il doit en remplir les fonctions et il recoit le traite-
ment ou autres rémunérations et indemnités qu
peut fixer le lieutenant-gouverneur en conseil.
1981, c. 57,.art. 1.

February 198‘;
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5 The Ombudsman may not be a member of the
Legislative Assembly and shall not hold any office
of trust or profit, other than his office as
Ombudsman, or engage in any occupation for
reward outside the duties of his office without
prior approval in each particular case by the
Legislative Assembly or the Lieutenant-Governor
in Council when the Legislature is not in session.
1967,¢.18,s.5.

“6(1) Before entering upon the exercise of the
duties of his office the Ombudsman shall take an
oath that he will faithiully and impartially
perform the duties of his office and will not
divulge any information received by him under
this Act except. for the purpose of giving effect to
thisAct. - .

6(2) The Speaker or the Clerk of the Legislative
Assembly shall administer the oath referred to in
subsection (1). 1967, c.18, s.6.

7 Notwithstanding section 6, the Ombudsman
may disclose in a report made by him under this
Act any matters that in his opinion are necessary
to disclose in order to establish grounds for his
conclusions and recommendations. 1967, ¢.18,s.7.

8(1) The Ombudsman may appeint such assist-
ants and employees as he deems necessary for the
efficient carrying out of his functions under this
Act.

8(2) Before performing any official duty under
this Act a person appointed under subsection (1)
shall take an oath, administered by the Ombuds-
man, that he will not divulge any information
received by him under this Act, except for the
purpose of giving effect to this Act. 1967, ¢.18,s.8.

9(1) The Ombudsman may, in writing under his
signature, delegate to any person any of his powers
under this Act except the power of delegation and
the power to make a report under this Act.

aolit 1987
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5 L’Ombudsman ne peut pas étre député de
I’Assemblée législative et ne doit pas détenir un
poste de confiance ou un emploi rémunéreé autre
que son poste d'ombudsman, ni remplir des
fonctions rémunérées autres que les fonctions de
son poste sans avoir obteny, pour chaque cas
particulier, le consentement préalable de 1’ Assem-
blée iégislative ou du lieutenant-gouverneur en
conseil lorsque la Législature ne siége pas. 1967,
c.18, art.5.

6(1) Avant de commencer i exercer ses fonc-
tions, I'Ombudsman doit préter le serment de
remplir les fonctions de son poste avec loyauté et
impartialité et de ne divulguer aucun renseigne-
ment qu'il a recu en veriu de la présente loi, si ce
n’est en vue de |’application de celle-ci.

6{2) L’Orateur ou le greffier de 1'Assemblée
législative doit déférer le serment visé au paragra-
phe (1). 1967, c.18, art.6.

7 Nonobstant l'article 6, 'Ombudsman peut
divulguer, dans un rapport qu’'il présente en
application de la présente loi, toute affaire dontla
divulgation est 4 son avis nécessaire afin de fonder
ses conciusions et ses recommandations. 1967,
c.18, art.7.

8(1) L'Ombudsman peut nommer les adjoints et
employés qu’'il juge nécessaires pour assurer
I’exercie efficace des fonctions que lui confeére Ia
presente loi.

8(2) Avant d’exercer toute fonction officielle que
lui confeére la présente loi, une personne nommée
en application du paragraphe (1) doit préter
devant 'Ombudsman le serment de ne divuiguer
aucun renseignement qu'il a recu en vertu de la
présente loi, si ce n’est en vue de ’application de
celle-ci.

1967, c.18, art_8; 1987, c.6, art.77(1).

9(1) L’Ombudsman peut, au moyen d'un docu-
ment revétu de sa signature, déléguer a toute
persoenne tout pouvoir que lui confére la présente
loi, a I'exclusion du pouvoir de délégation et de

celui de présenter un rapport en application de la
présente loi.
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9(2) A person purporting lo exercise power of
{he Ombudsiman by virtue of a delegation under
subsection (1) shall produce evidence of his
authority {o exereise that power when required to
doso. 1967, . 18,59,

10 For the purposes of Lhis Aet, the Ombudsman
is a comuiissioner under the Inguiries Acl. 1967,
c.18.s.10.

11 This Act does nol apply
(a) to judges and functions of any court of
New Brunswick, and
(b) to deliberations and proceedings of the
Executive Council or any commiitiee thereof.
1967, c.18.5.11.

4.1
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9(2) Quiconque prétend exercer tout pouvoir de

" I’Ombudsman en vertu d'une délégation prévue au

paragraphe (1) doit fournir la preuve qu'il est
autorisé a exercer ces pouvoirs lorsqu’il en est
requis. 1967, ¢.18,art.9.

10 Pour Papplication de la présente loi, 'Om-
budsman a la qualité d’'un commissaire selon la
Loi sur les enquétes. 1967, ¢.18, art.10.

11 La présente loi nes'appiique pas
@) aux juges ni aux fonctions de toute cour du
Nouveau-Brunswick, ni
&) aux délibérations et aux travaux du Conseil
exéculif ou de tout comité de ce Couseil. 1967,
c.18,art.11.

e ——
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12(1) Subject to subsection (2), the Ombudsman
may, either on a written petition made to him or on
his own motion, investigate a decision or recom-
mendation made, an act done or omitted or a pro-
cedure used with respect to a matter of
administration by an authority or any officer
thereof whereby any person is aggrieved or, in the
opinion of the Ombudsman, may be aggrieved.

12(2) Notwithstanding subsection (1), the
Ombudsman shall not investigate

(a) any decision, recommendation, act or
omission in respect of which there is under
any Act an express right of appeai or
objection or an express right to apply fora
review on the merits of the case to any
court or to any tribunal constituted by or
under any Act until that right of appeal or
objection or application has been exercised
in the particular case or until the time
prescribed for the exercise of that right has
expired, or

(b) any decision, recommendation, act or
omission of any person acting as solicitor
or counsel for an authority.

12(3} Where a question arises as to the jurisdic-
tion of the Ombudsman to investigate a grievance
under this Act, he may apply to The Court of
Queen’'s Bench of New Brunswick for a
declaratory order determining the question.

1967, c.18, s.12; 1976, c.43, s.3; 1981, ¢.57, s.2;
1985, ¢.65, 5.3.

13(1) A person may apply by written petition to
the Ombudsman to investigate a grievance.

Chap. 0-5

12(1) Sous réserve du paragraphe (2), I'Ombuds-
man peut, sur requéte €crite a lui adressée ou de sa
propre initiative, enquéter sur une décision ou une
recommandation, action, omission ou procédure
émanant d’une autorité ou d’un de ses fonctionnai-
res en matiére administrative, si elles causent ou
peuvent, a son avis, causer un préjudice a une
personne.

12(2) Indépendamment du paragraphe (1),
’Ombudsman ne peut enquéter

a) sur une décision, recommandation,
action ou omission pour laquelle une loi
prévoit expressément un droit d’appel ou
d’opposition ou le droit de demander une
révision au fond devant toute cour ou tout
tribunal constitué sous le régime d’une loi,
avant que cette voie de recours n’ait été
exercée en 'espéce ou qu’ait expiré le délai
imparti pour ’exercer, ou

b) sur une décision, recommandation,
action ou omission d’une personne agissant
en qualité d’avocat ocu de conseil d’une autorité.

12(3) Lorsque la compétence gu’a ’Ombudsman
d’enquéter sur un grief en application de la
présente loi est remise en question, celui-ci peut
demander 4 la Cour ‘du Banc de la Reine du
Nouveau-Brunswick de rendre une ordonnance
déclaratoire sur la guestion.

1967, c.18, art.12; 1976, c.43, art.3; 1981, ¢.57,
art.2; 1985, c.65, art.3.

13(1} Toute personne peut demander a I'Om-
budsman d’enquéter sur un grief en lui faisang
parvenir une requéte par écrit.

QOctober 1985
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13(2) Notwithstanding sections 15, 21 and 22, a
committee of the Legislative Assembly may refer
any petition that is before the committee for
consideration or any matter relating to such a
petition to the Ombudsman for investigation and
report.

13(3) Notwithstanding sections 15, 21 and 22,
where a matiter has been referred to the
Ombudsman under subsection (2), the Ombuds-
man, subject to any special directions of the
committee, shall investigate the matter as far as
it is within his jurisdiction and shall make such
report to the committee as he thinks fit.

13(4) Notwithstanding any Act, where a letter
written by a person in custody on a charge or after
conviction of any offence or by any inmate of any
private sanatorium or mental hospital is ad-
dressed to thie Ombudsman, it shall be immedi-
ately forwarded unopened to the Ombudsman by
the person in charge of the place or institution
where the writer of the letter is detained or of
which he isan inmate, 1967, ¢.18,s.13.

14 Notwithstanding any other Act that provides
that a decision, recommendation, act or omission
is final or that no appeal lies in respect thereof or
that no proceeding, decision. recommendation,
act or omission of an authority-or officer thereof is
to be challenged, reviewed, quashed or called in
question, the Ombudsman may exercise the powers
of his office.

1967, c.18, 5.14; 1985, .65, 5.4.

15(1) The Ombudsman, in his discretion, may
refuse to investigate or may cease to investigate a
grievance if
(a) an adequate remedy or right of appeal
already exists whether or not the petitioner has
availed himseif of the remedy or right of
appeal, :

(b) it is trivial, frivolous, vexatious or not
made in good faith,

(¢) having regard to all the circumstances of
the case, further investigation is unnecessary,

octobre 1985
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13(2) Nonobstant les articles 15, 21 et 22, un
comité de I’Assemblée législative peut renvoyer
toute requéte qui lui est soumise, ou toute
quesiion relative a une telle requéte, a I'Ombuds-
man pour gu'il fasse une enquéte et présente un
rapport.

13(3) Nonobstant les articles 15, 21 et 22,
lorsqu’une question a été renvoyée i 'Ombuds-
man en application du paragraphe (2), celui-ci
doit, sous réserve des instructions spéciales qu’il
peui recevoir du comité, enquéter sur l'affaire
dans les limites de sa compétence et présenter au
comité le rapport qu'il juge approprié.

13(4) Nonobstant toute loi, lorsqu'une lettre
écrite par une personne sous garde aprés avoir été
accusée ou déclarée coupable d’une infraction ou
par une personne qui est placée dans un sanato-
rium ou un hépital psychiatrique privés est
adressée & I'Ombudsman, elle doit iui étre trans-
mise immeédiatement, sans avoir été ouverte, par
le responsable du lieu ou de l'établisement ou
I’auteur de la lettre est sous garde ou placé. 1967,
c.18,art.13.

14 L’Ombudsman peut exercer les pouvoirs de sa
charge nonobstant toute autre loi prévoyant que
des décision, recommandation, acte ou omission
sont définitifs et ne peuvent faire 'objet d'un
appel et que nulle procédure, décision, recomman-
dation, nul acte ou nulie omission d’une autorité on
d’un de ses forctionnaires ne doit étre contesté,
révisé, annulé ou mis en question.

1967, ¢.18, art.14; 1985, c.65, art.4.

15(1) L'Ombudsman peut, 4 sa discrétion, refu-
ser ou cesser d'enguéter sur un grief

a) s'il existe déja un recours suffisant ou un
droit d’appel, que le requérant s’en soit prévalu
ou non,

b) si ce grief est futile, frivole, vexatoire ou est
fait de mauvaise foi,

¢) si, étant donné:les circonsiances en 'espéce,
il n’est pas nécessaire de pousser I'enquéte plus
loin,
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(d) it relates to any decision, recommenda-
tion, act or omission that the petitioner has
had knowledge of for more than one year
before petitioning,

{e} the petitioner does not have a sufficient
personal interest in the subject matter of the
grievance, or :

(/) upon a balance of convenience between the
public interest and the person aggrieved, the
Ombudsman is of the opinion that the
grievance should not be investigated.

15(2) Where the Ombudsman decides not to
investigate or to cease to investigate a grievance
he shall inform the petitioner and any other
interested person of his decision and may state his
_ reasons therefor. 1967, ¢.18,s.15.

16 Beforeinvestigating a grievance, the Ombuds-
man shall inform the administrative head of the
authority concerned of his intention to investigate.
1967, c.18, 5.16; 1976, c.43, s5.4; 1985, c.65, 5.5,

Chap. 0-5

d) st ce grief a trait 4 une décision, une
recornmandation, un acte ou une omission dont
le requérant a eu connaissance plus d’un an
avant de faire la requéte,

¢) si le requérant n’a pas un intérét personnel
suffisant dans ce qui fait I’objet du grief, ou

f) si, aprés avoir mis en balance 'mtérét
public et celui de la personne lésée, I’Ombuds-
man est d’avis qu’il i’y a pas lieu d’enquéter sur
le grief.

15(2) Lorsque 'Ombudsman décide de ne pas
enquéter ou de cesser d’enquéter sur un grief, il
doit en informer le requérant et tout autre
intéressé et peut donner les motifs de sa décision.
1967, c.18, art.15.

16 Avant d’enquéter sur un grief, ’Ombudsman
doit informer de son intention le chef administratif
de I’autorité concernée.

1967, c.18, art.i6; 1976, c.43, art.4; 1985, ¢.65,
art.5.

6.1 Qctober 1985
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17(1) Every investigation under this Act shall
be conducted in private.

17(2) Subject to this Act, the Ombudsman may
hear or obtain information from any person and
may make inquiries.

17(3) The Ombudsman may held hearings
under this Act but, subject to subsection (4), no
person is entitled as of right to be heard by the
Ombudsman.

17(4) Whereduring an investigation the Ombuds-
man is satisfied that there is prima facie proof that
a decision or recommendation made, an act done
or omitted or a procedure used with respect to a
matter of administration by an authority or officer
thereof caused a grievance or gave-cause for a
grievance, he shall so advise the administrative
head of the authority or officer thereof and shall
give that authority or officer thereof an opportu-
nity to be heard.

17(5) Anauthority or officer thereof appearing at
a hearing under subsection (4) is entitled to counsel.

17(6) The Ombudsman may at any time during
or after an investigation consult any Minister
who is concerned in the matter of the
investigation.

17(7) On the request of any Minister in relation

to an investigation or in any case where an
investigation relates to a recommendation made
to a Minister, the Ombudsman shall consult that
Minister after making the investigation and
before forming a final opinion on any matter
referred to in subsection 21(1}.

17(8) Where during or after an investigation the
Ombudsman is of the opinion that there is evidence
of a breach of duty or misconduct by an authority
or.officer thereof, he shall refer that matter to the
administrative head of that authority.

" plein droit d’étre entendu par 'Ombudsman.
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17(1) Toute enquéte effectuée en application de
la présente loi est menée a titre confidentiei.

17(2) Sous réserve de la présente loi, 'Ombuds-
man peut eniendre toute personne ou obtenir
d’elle des renseignements et mener des enquétes,

1'7(3) L’Ombudsman peut procéder a des audi-
tions en application de la présente loi, mais, sous |
réserve du paragraphe (4), nul ne peut exiger de |

17(4) S'il acquiert, au cours d’une enquéte, la
conviction qu’il existe une preuve, 4 sa face méme, ;
qu'une décision ou une recommandation, action,

omission ou procédure émanant d’une autorité ou |
d’un de ses fonctionnaires en matiére administra- |
tive, cause ou peut causer un préjudice, ’Ombuds- s
man doit en informer le chef administratif de .
"autorité, ou le fonctionnaire en cause et leur don- |

ner PPoccasion de se faire entendre.

4

¢
17(5) Une autorité ou un de ses fonctionnaires|
comparaissant a une audition en application du
paragraphe (4) a le droit d’étre représentée par un,
conseil. |

i
i

17(6} I.Ombudsman peut, en tout temps pen-

dant ou aprés une enquéte. consulter tout minis-|

tre que le sujet de I'enquéte concerne. 5

17(7) Sur demande d’un ministre a l’occasion§
d'une enquéte ou dans toute affaire ou une
enquéte se rapporte a une recommandation faite a

un ministre, 'Ombudsman doit consulter ce!
ministre aprés avoir enquété et avant de se faire
une opinion définitive sur toute question visée au’
paragraphe 21(1).

1
H
H

17(8) Lorsque, pendant ou aprés une enguéte,
I’Ombudsman est d’avis qu’il v a des preuves
qu’une autorité ou un de ses fonctionnaires a marn-
qué 2 ses devoirs ou a fait preuve d’inconduite, il
doit en téférer au chef administratif de cette auto-
rité.

August 1987
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17(9) Subject to this Act and any rules made
under section 26, the Ombudsman may regulate

his procedure.
1967, c.18,5.17; 1976, ¢.43, 5.5; 1985, ¢.65, s5.6.

18(1) Subject to subsections (2) to (7) and section
19, where the Ombudsman requests a persen who
in the opinion of the Ombudsman is able to furnish
information relating to a matter being investigated
by the Ombudsman to furnish such information,
that person shall furnish that information and pro-
duce any documents or papers that in the opinion
of the Ombudsman relate to the matter and that
may be in the possession or under the control of
that person whether or not that person is an officer
of an authority and whether or not the documents
and papers are in the custody or under the control
of that authority.

18(2) The Ombudsman may summon before
him and examine on oath -
{a} any officer of an authority who in his opin-
ion is able to give any information referred to in
subsection (1),

(b) any petitioner, and

(e} with the approval of the Attorney

General, any other personwho in theopinion of

the Ombudsman is able to give any informa-
. tion referred to in subsection (1).

18(3) The oath referred to in subsection {2)
shall be administered by the Ombudsman.

18(4} Subject to subsection (5), where a person
is bound by an Act to maintain secrecy in relation
to, or not to disclose any matter, the Ombudsman
shall not require that person to supply any
information or to answer any question in relation
to that matter or to produce any document or
paper relating to the matter that would be a
breach of the obligation of secrecy or non-
disclosure.

18(5) With the prior consent in writing of the
petitioner the Ombudsman may require a person
to whom subsection {(4) applies tc supply
information or answer questions or produce
documents or papers relating only to the peti-
tioner and that person shall do so.

aoiit 1987
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17(9) Sous réserve de la présente loi et de touies
régles établies en application de I’article 28,
I'Ombudsman peut fixer les procédures qu'il
entend suivre.

1967, c.18, art.17; 1976, c.43, art.5; 1985, c.65,

_art.6; 1987, ¢.6, art.77(2).

18(1} Sous réserve des paragraphes (2) & (7) et de
"article 19, lorsque I'Ombudsman demande i une
personne qu’il juge capable de fournir des rensei-
gnements concernant une affaire sur laquelle il est
en train d’enquéter, de fournir ces renseignements,
cette personne doit le faire et produire les docu-
ments et les piéces qui, selon ’Ombudsman, se
rapportent a Paffaire et qui peuvent tre en sa
POssession ow.sous son contrdle, que cette personne
soit ou non fonctionnaire d’une autorité et que ces
documents ou ces pidces soient ou non sous la garde
ou le contréle de cette autorité.

18(2) L’'Ombudsman peut sommer dé comparai-
tre devant lui et interroger sous serment

a) tout fonctionnaire d’un autorité qu’il juge
capable de fournir tout renseignement visé au
paragraphe (1),

5) tout requeérant, et

¢) avec l'approbation du procureur général
toute autre personne qu'il juge capable de
fournir tout renseignement visé au paragraphe

(1).

18(3} L’Ombudsman fait préter le serment pré-
vu au paragraphe (2).

18(4) Sous réserve du paragraphe (5), lorsque,
en application d’une loi quelcongue, une personne
est tenue au secret relativement 4 une question ou
est tenue de ne faire aucune divulgation relative-
ment 4 une question, 'Ombudsman ne doii pas
exiger qu'elle fournisse des renseignements ou
réponde & une question i propos de cette question
ou produise des documents ou piéces ayant trait 3
cette question, ce qui constituerait un manque-
ment a son obligation de garder le secret ou de ne
faire aucune divulgation.

18(5} Aprés avoir obtenu au préaiable le consen-
tement écrit du requérant, ’Ombudsman peut
exiger d’'une personne a laqueile le paragraphe (4)
est applicable qu'elle fournisse des renseigne-
ments, réponde a des questions ou produise des
documents ou des piéces concernant uniquement
Ie requérant, et cette personne doit obtempérer.
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18(6) The rules for taking evidence in The Court
of Queen’s Bench of New Brunswick apply to
evidence given by a person required to give in-
formation, answer questions and produce
documents or papers under this Act.

18(7) Any person required to attend a hearing
under this Act is entitled to the same fees,
allowances and expenses as if he were a witness in
The Court of Queen’s Bench of New Brunswick.

18(8) Except on the trial of a person for perjury,
evidence given by any person in proceedings
before the Ombudsman and evidence of any
proceeding before the Ombudsman is not admissi-
ble against any person in any court or in any
proceedings of a judicial nature.

18(9) No person is liable for an offence against
any Act by reason of his compliance with any
requirement of the Ombudsman under this Act.
1967, c.18, s.18; 1979, c.41, s.90; 1981, c.6, 5.1,
1985, .65, 5.7.

19(1) Where the Attorney General certifies
that the giving of any infermaticn or the
answering of any question or the production of
any document or paper may disclose

(@) deliberations of the Executive Council, or

{b) proceedings of the. Executive Council or
any committee of the Executive Council
relating to matters of a secret or confidential
nature and would be injurious to the public
interest,

the Ombudsman shall not require the informa-
tion or answer to be given or thé document or
paper produced, but shall report the giving of such
a certificate to the Legislative Assembly.

19(2) Subject to subsection {1), a rule of law
that authorizes or requires the withholding of any
document, paper or thing, or the refusal to answer
any question on the ground that the disclosure of
the document, paper or thing; or the answering of
the question would be injurious to the public
interest, does not apply in respect of any
investigation by or proceedings before the

Ombudsman. ,
1967, .18, 5.19; 1968, ¢.44, s.1; 1981, c.6, s.1.
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18(6) Les régles d’administration de la preuve de-
vant la Cour du Banc de la Reine du Nouveau-
Brunswick sont applicables a la preuve fournie par
une personne tenue de communiquer des
renseignements, de répondre a des questions et de
produire des documents ou des piéces en applica- , .
tion de la présente loi.

18(7) Quiconque est tenu de comparaitre lors
d’une audition en application de la présente loi a .
droit au paiement des mémes indemnités et frais
que s’il était un {émoin devant la Cour du Banc de
la Reine du Nouveau-Brunswick.

18(8) Sauf dans le cas d'un procés pour parjure,
la preuve apportée par une personne dans des
procédures devant I'Ombudsman et la preuve
recueiliie lors de toute proeédure devant I'Om- ;
budsman n’est pas admissible 4 I'encontre d’'une
personne devant un tribunal ou dans des procédu- *
res de nature judiciaire, ‘

18(9) Nul ne peut étre poursuivi en raison d’une
infraction a4 une loi quelconque parce qui’il s'est
conformé 4 une exigence de I’'Ombudsman en
application de la présente loi.

1967, c.18, art.18; 1979, c.41, art.90; 1981, c.6,
art.l; 1985, ¢.65, art.7.

19(1) lLorsque le procureur geénéral certifie
que la communication de renseignements, la
réponse a toutes questions ou la production de
documents ou de piéces peut divuiguer

a) la teneur- des délibérations du Conseil
exécutif, ou

b) les travaux du Conseil exécutif ou de ses
comités concernant des affaires de nature}
secréte ou confidentielle qui seraient préjudi-
ciables 4 I'intérét public, ‘
'Ombudsman ne doit pas exiger ces renseigne-
ments, ces réponses ou ces documents ou piéces,’
mais doit présenter 4 I’Assemblée législative un
rapport indiquant que ce certificat a été donné.

19(2) Sous réserve du paragraphe (1), une régle’
de droit qui autorise ou exige la rétention de

documents, piéces ou objets, ou le refus de]
répondre 2 toutes questions, pour le motif que le|
fait de divulguer ces documents, piéces ou objets,
ou de répondre a ces questions serait préjudiciable
a I'intérét public, ne s’applique pas aux enquétes!
de I’'0Ombudsman ni aux procédures qui ont lieu!

devant lui. :
1967, c.18, art.19; 1968, c.44, art.1; 1981, c.6,,

art.]. ]
October 1985
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20(1) For the purposes of this Act the Ombuds-
man may enter upen any premises occupied by
any authority and, subject to sections 18 and 19,
carry out any investigation within his jurisdiction.

20(2) Before entering any premises under
subsection (1) the Ombudsman shall notify
the administrative head of the authority of his in-
tention to do so. -
1967, .18, 5.20; 1976, .43, 5.6; 1985, c.65, 5.8.

21{1) Where upon investigation the Ombudsman
is of the opinion that a grievance exists or may exist
because

(a) a decision, recommendation, act or omis-
sion or procedure used that was the subject mat-
ter of the investigation was

(i) contraryto law,

(ii) unreasonable, unjust, oppressive or im-
properly discriminatory,

(iii) made, done or omitted pursuant to a
statutory provision or other rule of law or
practice that is unreasonable, unjust, oppres-
sive or improperly discriminatory,

{iv) based in whole or in part on a mistake
of law or fact or on irrelevant grounds or
considerations,

(v) related to the application of arbitrary,
unreasonable or unfair procedures, or

(vi) otherwise wrong,

(b} indoing or omitting an act or in making or
acting on a decision or recommendation, an au-
thority

{iy didso for-an improper purpose,

octobre 1985

10
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20(1) Pour l'application de la présente loi,
I'Ombudsman peut pénétrer dans tout local
occupé par toute autorité et, sous réserve des arti-
cles 18 et 19, effectuer une enquéte dans les limites
de sa compétence.

20(2) Avant de pénétrer dans tout local en
vertu du paragraphe (1), POmbudsman doit
aviser le chef administratif de Pautorité de son
intention.

1967, c.18, art.20; 1976, c.43, art.6; 1985, c.65,
art.8.

21(1}) Lorsque, aprés une enquéte, I’Ombudsman
est d’avis qu’un motif de grief existe ou peut exister
en raison du fait

a) .qu’une décision, recommandation, action,
omission ou procédure ayant fait I’objet de P’en-
quéte

(i) était contraire 4 1a loi;

(i) étaitinjuste, opprimante ou injustement
discriminatoire;

(iif) avait lieu ou s’était produite conforme-
ment 4 une disposition légale ou autre régle de
droit ou une pratique injuste, opprimante ou
injustemnent discriminatoire;

(iv) ¢tait fondée en tout ou en partie sur une
erreur de droit ou de fait ou sur des considéra-
tions ou motifs non pertinents;

{v) se rapportait 4 des procédures arbi-
traires, déraisonnables et injustes; ou

(vi) était fautive par ailleurs;

b) que dans une action ou une omission ou
dans une prise de décision ou de suites a donner 4
une décision ou a une recommandation, une
autorité

(i) n’apas agi dans un but approprié:
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H

(ii) failed to give adequate and appropriate (i) n’a pas donné des raisons suffisantes et
reasons in relation to the nature of the matter, appropriées quant 2 la nature de ’affaire, ¢
or _ ;
(ili) was negligent or acted improperly, or (iii) était négligente ou n’a pas agi correcte-
ment; ou i
(c) there was unreasonable delay in dealing ¢) qu’il v a eu un retard indu pour considérer
with the subject matter of the investigation, I’objet de ’enquéte, i
i
and the Ombudsman is of the opinion that et que I*Ombudsman est en outre d’avis que :
;
(d) the grievance should be referred to the ap- d) le grief devrait étre renvoyé a I’autorité a
propriate authority for further consideration, propriée pour étre examiné a nouveau; L
(e) anact should be remedied, e) qu’une action devrait éire réparée; '
(ff anomission or delay should be rectified,. f) quune.omission ou un retard devrait &re
cOrrigé;
;
(g) a decision or recommendation should be g) qu’une décision ou recommandation de-
cancelled or varied, vrait &tre annulée ou changée; ,
. o o
(h) reasons should be given, h) que des raisons devraient étre données; *

10,1  October 1985
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(i) a practice, procedure or course of conduct
should be altered,

(/) anenactment or other rule of law should be
reconsidered, or

(k} any other steps should be taken,

the Ombudsman shall report his opinion, his rea-
sons therefor and any recommendation to the ad-
ministrative head of the authority concerned.

21(2) Where the Ombudsman makes a recom-
mendation under subsection (1) he may request
the authority to notify him within a specified time
of the steps it proposes to take to give effect to his
recommendations.

21(3) Where, after the time stated under
subsection (2), the authority does not act upon the
recommendation of the Ombudsman, refuses to
act thereon, or acts in a manner unsatisfactory to
the Ombudsman the Ombudsman may send a copy
of his report and recommendation to the
Lieutenant-Governor in Council and may thereaf-
ter make a report to the Legisiative Assembly.

21(4) The Ombudsman shall include with any
report made under subsection (3) a copy of any
comment made by the authority upon his opinion
or recommendation. '

21(5) In any report made by him under this Act
the Ombudsman shall not make any finding or
comment that is adverse to any person uniess he
gives that person an opportunity to be heard.
1967, c.18, 5.21; 1969, c.62, 5.1; 1985, c.65, s.9.

22(1) Where the Ombudsman makes .ﬁ recom-
mendation under subsection 21(1) and the

authority does not act upon such recommendation
to his satisfaction, the Ombudsman shafl inform

Chap. O-5

i) qu’une pratique, une procédure ou une fa-
con de faire devrait &tre changée;

J) qu’une loi ou autre régle de droit devrait étre
revisée, ou

k} que d’autres mesures devraient &tre prises,

I’Ombudsman doit présenter un rapport énongant
son opinion, les motifs sur lesquels elle s’appuie et
ses recommandations au chef de ["autorité
concernée.

21(2) Lorsque I'Ombudsman fait une recom-
mandation en application du paragraphe (1), il
peut demander i Pautorité de [*aviser, dans un
délai déterminé, des mesures envisagées pour don-

_ ner suite 4 ses recommandations.,

21(3) Lorsque, aprés expiration du délai visé au
paragraphe (2), I"autorité ne donne pas suite a la
recommandation de I"Ombudsman, refuse d’y
donner suite, ou prend des mesures qui ne satisfont
pas "Ombudsman, celui-ci peut transmeitre une
copie de son rapport et de sa recommandation au
lieutenant-gouverneur en conseil et présenter en-
suite un rapport a 1’ Assembiée Iégislative.

21(4) L’Ombudsman doit joindre a tout rapport
qu’il présente en application du paragraphe (3}
une copie des commentaires de [*autorité au sujet
de son opinion ou de sa recommandation.

21(5) Dans tout rapport qu’il présente en appli-
cation de la présente loi, 'Ombudsman ne doit
tirer aucune conclusion ni faire de commentaires
défavorables a une personne 4 moins de lui donner
l'occasion de se faire entendre.

1967, c.18, art.21; 1969, c.62, art.l; 1985, c.63,
art.9; 1987, ¢.6, art.77(3).

22(1) Lorsque I’'Ombudsman fait une recom-
mandation en application du paragraphe 21(1) et
que I’autorité n’y donne pas suite de facon satisfai-
sante, il doit aviser le requérant de sa recommanda-

August 1987
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the petitioner of his recommenidation and may add
aity comment,

22(2) The Ombudsman shall in any case inform
the petitioner in the manner and time he deems
proper of the result of the mvestigation.

1967, ¢.18, 5.22; 1985, .65, 5.10.

23 No proceeding of the Ombudsman is void for
want of form and, exceépt on the ground of lack of
jurisdiction, no proceedings or decisions of the
Ombudsman shall be challenged, reviewed,
quashed or called in question in any court. 1967,
¢.18,5.23.

24(1) No proceedings lie against the
Ombudsman or against any person holding
any office or appointment undér the
Ombudsman for anything he may do or
report or say in the course of the exercise or
intended exercise of any of his functions
under this Act whether or not that function
was within his jurisdi¢tion, unless it is shown
he acted in bad faith.

24(2) The Ombudsman or any person
holding any office or appointment under the
Ombudsman shall not be called to give
evidence in any court or in any proceedings of
a judicial nature in respect of anything
coming to his knowledge in the exercise of
any of his functions under this Act whether
or not that function was. within his
jurisdiction. 1967, ¢.18, 5.24; 1976, c.43, s.8.

25(1) The Ombudsman shall report annually to
the Legislative Assembly on the exercise of his
functions under this Act.

25{(2) The Ombudsman, in the public interest or
in the interests of a person or an authority,
~ may publish reports relating generally to the
exercise of his functions under this Act or to any
particular case investigated by him, whether or
not the matters to be dealt with in the report have
been the subject of a report made to the
Legislative Assembly under this Act.

1967, ¢.18, 5.25; 1985, ¢.65, s.11.

aoiit 1987
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tion et peut ajouter des commentaires.

22(2) Dans tous les cas, 'Ombudsman doit
aviser le requérant du résuitat de I'enquéte de la
maniére et au moment qu'il juge epportuns.

1967, c.18, art.22; 1985, ¢.65, art. 10,

23 Aucune procédure de 'Ombudsman n'est
nulle en raison d’'un vice de forme et aucune
procédure ou décision de I'Ombudsman ne peut
étre coniestée, révisée, annulée ou mise en
question devant une cour, sauf 5’ y a eu défaut de
compétence; 1967, ¢.18, art.23.

24(1) L’Ombudsman, et toute personne
occupant un poste ou remplissant des
fonctions relevant de ’Ombudsman, ne peut
faire ’objet de procédures en raison d’actes
qu’il peut faire, de rapports qu'il peut
présenter ou de choses qu’il peut dire en
exercant ou en voulant exercer 'une de ses
fonctions en application de la présente loi
méme si elle a été exercée hors des limites de
sa compétence 4 moins qu’il ne soit démontré
qu’il a agi de mauvaise foi.

24(2) L’Ombudsman, et toute personne qui
occupe un posfte ou remplit des fonctions
relevant de POmbudsman, ne peut étre appelé
a déposer devant une cour ou dans toute
procédure de nature judiciaire au sujet de ce
qu’il a pu apprendre dans ’exercice de I'une
de ses fonctions en application de la présente
loi méme si elle a été exercée hors des limites
de sa compétence. 1967, ¢.18, art.24; 1976,
c.43, art.8.

25(1) L’Ombudsman doit présenter & I’Assem-
blée législative un rapport annuel sur 'exercice de
ses fonctions en application de la présente loi.

25(2} DansVintérét public ou dans 'intérét d'un
particulier, d’'un ministére ou d'un organisme,
I'Ombudsman peut publier des rapports ayant
trait & 'exercice général de ses fonctions en
application de la présente loi ou & tout cas
particulier qu’il a examiné, que les questions
traitées dans le rapport aient ou non fait I'objet
d’un rapport a I’Assemblée législative en applica-
tion de la présente loi. 1967, .18, art.25.
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26 ,The Legislative Assembly may make general
rules for the guidance of the Ombudsman in the
exercise of his functions under this Act 1967, ¢.18,
5.26.

127 Every person who

{a) without lawful jurisdiction or excuse
wilfully obstructs, hinders or resists the
Ombudsman or any other person in the
exercise of his functions under this Act,

(&) without lawful justification or excuse
refuses or wilfully fails to comply with any
lawful requirements of the Ombudsman or any
other person under this Act, or

{¢) wilfully makes any false statement to or
misleads or attempts to mislead the Ombuds-
man or any other person in the exercise of his
functions under this Act,

is gnilty of an offence and on summary conviction
is liable to a fine not exceeding five hundred
doilars and in default of payment thereof to
imprisonment in accordance with subsection
31(3) of the Summary Convictions Act. 1967,
c.18,s5.27.

28 This Act does not affect, abrogate, abridge or
infringe or authorize the abrogation, abridgment
or infringement of any substantive or procedural
right or remedy existing elsewhere or otherwise
than in this Act. 1967, ¢.18,5.28.

' SCHEDULE A

1 Departments of the Government of the Prov-
ince

2 A person, corporation, commission, board, bu-
reau or other body that is, or the majority of the
members of which are, or the majority of the mem-
bers of the board of management or board of direc-
tors of which are

(a) appointed by an Act, Minister or the
Lieutenant-Goyernor in Council,

Chap. O-5

26 L’Assemblée législative peut adopter des
régles générales pour guider I'Ombudsman dans
I'exercice de ses fonctions en application de la
présente loi, 1967, ¢.18, art.26.

27 Quiconque

a) délibérément et sans compétence ni justi-
fication légale; empéche |"Ombudsman ou une
autre persoenne dans l'exercice de ses fonctions
en application de la présente loi, le géne ou lui
résiste,

b) sans compétence ni justification légale,
refuse de se conformer ou ne se conforme pas
délibérément & une exigence légitime de 'Om-
budsman ou de toute autre personne en
application de la présente loi, ou

c¢) fait délibérément une fausse déclaration a
I’'Ombudsman ou & toute autre personne dans
'exercice de ses fonctions en application de la
présente loi ou I'induit ou tente de 'induire en
erreur,

se rend coupable d'une infraction et est passible,
sur déclaration sommaire de culpabilité, d'une
amende de cinq cents doilars au plus et, a défaut
de palement, de la. peine d'emprisonnement
prévue au paragraphe 31(3) de la Loi sur les
poursuifes sommaires. 1967, ¢.18, art.27.

28 La présente loi n'abroge, ne restreint ni ne
viole les droits ou recours quant au fond et 3 la
procédure qui existent ailleurs ou autrement que
dans la présente loi, ni ne leur porie atteinte, et
n'autorise pas leur abrogation, leur restriction ou
leur violation. 1967, c.18, art.28.

ANNEXE A

1 Les ministéres du gouvernement de Ia province

2 Un particulier, une corporation, une commis-
sion, un conseil, une autorité ou autre qui est, ou
dont, soit la majorité des membres, soit 1a majorité
des membres du conseil de gestion ou du conseil
d’administration

a) sont nommés par une loi, un Ministre ou le
lieutenani-gouverneur en conseil,
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(b) inthe discharge of their duties, pubiic offi-
cers or servants of the Province, or

{c) responsibleto the Province
3 Municipalities

4 Schools and school boards as defined in the
Schools Act

5 [nstitutions as defined in the Aduit Education
and Training Act.

1988, ¢.27, 5.4.

6 Hospitals as defined in the Public H ospitals Act

7 Any other agency of the Crown in. right of the
Province
1985, c.65,s5.12.

N.B. This Act is consolidated to March 31, 1989.

Lot sur 'Ombudsman

b) sont dans I’exécution de leurs fonctions,
fonctionnaires publics ou employés de la pro-
vince, ou

¢} sontresponsables devant la province ,
3 Les municipalités

4 Les écoles et les conseils scolaires selon la défi-
nition qu’en donne la Loi scolaire

5 Les établissements tels que définis dans la Loi
sur enseignement et ia formation destinés aux
adultes.

1988 ¢.27, art.4.,

6 Les hopitaux selon la définition de la Loi sur les
hépitaux publics

7  Tout autre organisme de la Couronne du<chef de

la province.
1985, .65, art.12.

N.B.La présénte foi est refondue au 31 mars 19892.

QUEEN'S PRINTER FOR NEW BRUNSWICK ¢ IMPRIMEUR DE LA REINE POUR LE NOUVEAU-BRUNSWICK

mars 1989
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CHAPTER A-l11.1

Archives Act

_Assented to May 31, 1977
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Sommuaire
[T LT £ R !
Comite — Comnitle
documents — records
documents pubiics — public records
ministére — deparumnent

Ministre — Minister

rableau de conservation de documents — records schedule
Autorilé chargée de applicationde ladoi ... oo 2
ATCREVES . ottt it i ettt m e 3
Archiviste provincial, ... ..o i 4
Fonctions de I'archiviste provincial. ...t 3
Comité des documents publics. .. .. ..o il 6
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Her Majesty, by and with the advice and
consent of the Legislative Assembly of New
Brunswick. enacts as follows:

1 In this Act

“Committee” means the Public Records
Committee constituted wunder section 6;

Sa Majesté, sur 'avis et du consentement
de [PAssemblée législative du Nouveau-
Brunswick. décréte:

1 Dans la présente loi
«Comitéy désigne le Comité des docu-

ments publics constitué en application de
I"article 6;

February 1978
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“department” includes

(@) the departments as defined under the
Financial Administration Act,

(b) any board, commmission, task force,
crown corporation or other agency of the
Province,

{c) the office of the Clerk of the Legis-
fative Assembly, and

{d) any court established by the Province;

“Minister” means the Minister of Tourism, Rec-
reation and Heritage;

“personal information” means information re-
specting a person’s identity, residence;, dependents,
marital status, employment; borrowing and repay-
men history, income, assets and liabilities, credit
worthiness, education, character, repiitation,
health, physical or personal characteristics or mode
of living;

“public records” means the books, papers
and records vested in Her Majesty under the
Public Records Act, and includes records

(a¢) prepared or received by any depart-
ment pursuant to an Act of the Legis-
lature or in connection with the trans-
action of public business,

(b) preserved or appropriate for pre-
servation by a depariment,

{¢) containing information on the organ-
ization, functions, procedures, policies or
activites of a department, or other infor-
mation of past, present or potential value
to the Province,

but does not include
(d) library or museum objects made or
acquired and preserved soley for reference

or exhibition purposes,

{e) extra copies of records created only
for convenience of reference,

mars 1987
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«documents» désigne

a) la correspondance, les notes,
mémoires, formules et autres papiers et
livres;

b) les cartes et pians;
¢) les photographies, gravures et dessins;

d) les films cinématographiques, micro-
films et bandes magnétoscopiques;

e) les enregistrements sonores, bandes
magnétiques, cartes perforées et autres
documents destinés i [a lecture automati-
que; et

f) toutes autres piéces documentaires,
guelies qu'en soient leur forme ou leurs
caractéristiques matérielles;

«documents publics» désigne les livres,
papiers et documents dévolus 4 Sa Majesié
en application de la Loi sur les archives
publiques et comprend les documents

a} quun ministére établit ou recoit
conformément 4 une loi de la Législature
ou dans le cadre de la conduite des
affaires publiques,

b) qu'un ministére conserve ou qu'il
convient qu’il conserve,

¢} qui contiennent des renseignements
sur l'organisation, les fonctions, les
méthodes, les politiques ou les activités
d’un ministére ou d’autres renseignements
ayant eu, ayant présentement ou pou-
vant avoir une valeur pour la province,

mais ne comprend pas
d) les objets de bibliothéques ou de
musées constitués ou acquis et conservés

a seule fin de référence ou d’expositions,

e) les exemplaires supplémentaires de
documents conservés uniquement pour
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{f) working bapers, or

(g) stocks of publications or printed
documents;

“records’’ means

(@) comrespondence, memoranda, forms
and other papers and books;

() maps, plans and charts;
(c) photographs, prints and drawings;

(d) motion picture films, microfilms

and video tapes;

(¢} sound recordings, magnetic tapes,
- computer cards and other machine
readable records; and

(f) all other documentary materials re-
gardless of physical form or charac-
teristics;

“records schedule” means a time-
table that describes the lifespan of a record
from the time of its creation through active
and dormant stages to its final disposition
either as waste or as a record of legal or his-
torical value to be permanently preserved.

1983, ¢.30, 5.3; 1986, c.8, 5.10; 1986, c.t1,s.1.

2.1
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faciliter la référence,
- ) les documents de travail, ou

g) les stocks de publications ou de docu-
ments imprimés;

« ministére» comprend

@) les ministéres au sens de la Loi sur
l'administration financiére,

b) les organismes de la province, notam-
ment les comités, offices, commissions,
groupes d’étude ou corporations de la
Couronne,

¢) le bureau du greffier de I’Assemblée
législative, et

d) les tribunaux de lordre judiciaire
institués par la province;

«Ministre» désigne le ministre du Tourisme, des
Loistrs et du Patrimoine;

«renseignement personnel» désigne toute infor-
mation concernant I’identité d’une personne, son
adresse, sa famille, son état matrimonial, son em-
ploi, un rapport sur les emprunts et rembourse-
ments qu’elle a faits, son revenu, ses avoirs et
dettes, sa solvabilité, sa formation, son caractére,
sa moralité, sa santé, ses particularités physiques
ou personnelles ou son mode de vie;

. tableau de conservation de documentsy
désigne un tableau indiquant les délais de
conservation de documents, A partir de leur
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2 The Minister is responsible for the adminis-
tration of this Act and may designate persons
to act on his behalf.

3 The Archives are to consist of all the re-
cords in the care, custody and control of the
Provincial Archivist at the coming into force
of this Act, all records that under this or any
other Act are placed in the care, custody and
control of the Provincial Archivist and books,
papers and records vested in Her Majesty
under the Public Records Act.

4 There shall be a Provincial Archivist
appointed in accordance with the Civil Service
Act.

5(1) The duties of the Provincial Archivist
are

(@) to have the care, custody and control
of the Archives;

(b) to prepare  records  schedules
- governing the retention, destruction and
transfer of public records to the Archives;

{¢) to provide economical storage facil-
ities for public records and to encourage
the use of such facilifies;

(d) to encourage the use by departments
and municipalities of modern records
storage and classification systems in order
to ensure that important policies and pro-
grams are documented and that public
records are protected against deterior-
ation, loss and destiruction;

(¢) to discover, collect and preserve
records having any bearing upon the
history of New Brunswick;
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création, en passant par leur stade d’activité

et d’inactivité, jusqu'a leur élimination ou leur

classement comme documents ayant une

valeur juridique ou historique, 4 conserver

i titre permanent.

1983, .30, art.3; 1986, ¢.8, art. 10; 1986, c.11, art.1.
2 Le Minisire est chargé de I'application de

la présente loi et peut désigner des personnes

pour le représenter.

3 Les archives se composent de tous les
documents confiés aux soins, 3 la garde et
i la surveillance de l’archiviste provincial a
la date d’entrée en vigueur de la présente loi,
de ceux qui viendront a I'étre en application
de la présente loi ou de toute autre loi ainsi

que deés livres, papiers et documents dévolus - '

i Sa Majesté en application de la Loi sur les
archives publiques.

4 Est nommé un archiviste provincial con-
formément aux dispositions de la Loi sur la
Fonciion publigue.

5(1) Larchiviste provincial est chargé des
fonctions suivantes:

a) assurer la protection, la garde et la
surveillance des archives;

b) élaborer des tableaux de conservation
de documents;

¢) fournir des installations d’entreposage
économique pour les documents publics
et en encourager I'utilisation;

d) encourager les ministéres et les
municipalités 4 utiliser les systémes
modernes d’entreposage et de classifica-
tion afin d’assurer la documentation des
politiques et des programmes importants
et de protéger les documents publics
contre les risques de détérioration, de
perie et de destruction;

e) découvrir, recueillir et conserver les

documents qui touchent a Phistoire du
Nouveau-Brunswick; :
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{f) to copy and publish copies of records
relating to the history of New Brunswick;

(g) to classify, index and catalogue all
records in his custody; and

() to perform such other duties as are
prescribed by the Lieutenant-Governer in
Council.

5(2) The Provincial Archivist may acquire by
gift, bequest, loan or purchase and place in
the Archives for preservation récords having
any bearing upon the history of New Bruns-
wick upon such terms and conditions as are
stated by the person giving, bequeathing,
tending or seiling the records.

6(1) There is hereby established a committee
to be known as the Public Records Com-
mittee consisting of

(@) the Provincial Archivist who shall be
Chairman,

(b) the Deputy Minister of Justice, or a
person designated by him to act on his
behaif,

(¢) the Compiroller or a person desig-
nated by him to act on his behalf,

(d) the Secretary of the Board of Manage-
ment or a person designated by him to act on
his behalf, and

(e) such other persons as are appointed
by the Lieutenant-Governor in Council.
1984, c.44, s.11.
6(2) The Committee shall meet from time to
time to advise the Provincial Archivist on
matters relating to the retention and disposal
of public records.

7(1) Public records referred to in a records
schedule approved by the Provincial Archivist
shall be disposed of in accordance with that
records schedule.

7(2) Wheré any dispute arises between the
Provincial Archivist and a department con-

octobre 1984 4
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) reproduire et publier les documents
qui se rapportent i I'histoire du Nouveau-
Brunswick;

g) classer, répertorier et cataloguer tous
les documents sous sa garde; et

h) assumer toutes autres fonctions que
lui assigne le lieutenant-gouverneur en
conseil. 1982, c.3, art.3(1).

5(2) L’archiviste provincial peui, par don,
legs, emprunt au achat, et aux conditions
fixées par le donateur, testateur, préteur ou
verideur, se procurer tout document qui
touche a 'histoire du Nouveau-Brunswick et
le déposer aux archives pour le conserver.

6(1) I est constitué par la présente loi un
Comité des documents publics, composé

a) de l'archiviste provincial qui assume la
présidence,

&) du sous-ministre de la Justice ou de la
personne qu’il désigne pour le représenter,

¢} du controleur ou de la personne qu'il
désigne pour le représenter,

d) du secrétaire du Conseil de gestion ou de
la personne qu’il désigne pour le représenter, et

e) des autres personnes que nomme le
lientenant-gouverneur en conseil.
1984, c.44, art.11.
6(2} Le Comité se réunit en tant que de be-
soin pour conseiller [archiviste provincial
sur des questions relatives 4 la conservation
et 4 Délimination des documents publics.

7(1) Les documents publics visés dans un
tableau de conservation approuvé par
I’archiviste provincial recoivent la destination
gui y est prévue.

7(2) FP’archiviste provincial peut saisir le
Comité en cas de litige 'opposant i un
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cerning the establishment or implementation
of a records schedule, the Provincial Archivist
may submit the matter to the Commiitee and
after an investigation the Committee shail
make recommendations to the Lieutenant-
Governor in Council with respect to that
dispute.

7(3) The Lieutenant-Governor in Council,
by order in council, may make directions with
respect to the dispute.

8 Public records shall not be destroyed or
removed from the ownership or control of
the Province unless such destruction or re-
moval is authorized under this Act.

9(1) Upon a summary appiication of the
Minister, supported by affidavit, a Judge of The
Court of Queen’s Bench of New Brunswick may
make an order-réquiring the person wrongfully
withholding public recotds to deliver them to the
proper custodian or to such person as is named n
the order. 1979, c.41, 5.5; 1982, ¢.3, 5.3(2).

9(2) The Judge may grant an order in the
first instance or issue a summons to show
cause, and costs shall be in the discretion of
the Judge.

10(1) Subject to subsections (2) and (3), ali public
records transferred to the Archives and in the pos-
session, care, custody and control of the Provincial
Archivist are available for public inspection.

10(2) Subsection (1) does not apply to public re-
cords that, for the purpose of temporary storage,
have been placed in storage facilities provided by
the Provincial Archivist.

10(3) Subject to subsections (4), (6), (7) and (8),
public records are unavailable for public inspection
under this Act where the inspection

fa} would disclose information the confiden-.
tiality of which is protected by law;
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ministére relativement & 1’élaboration ou i
la mise en application d’un tableau de conser-
vation; le Comité ouvre alors une enquéte
et communigque ses recommandations au
lisutenant-gouverneur en conseil.

7(3) Le lieutenant-gouverneur en conseil
peut, par voie de décret en conseil, établir
des directives pour régler le litige.

8 La destruction ou la soustraction de docu-
ments publics dont 1a province a la propriété
ou la garde n’est permise que si elle est
autorisée sous le régime de la présente loi.

9(1} Sur demande sommaire du Ministre, ap-
puyée d’un affidavit, un juge de la Cour du Banc
de la Reine du Nouveau-Brunswick peut rendre
une ordonnance preserivant & la personne retenant
fllicitemient en sa possession. des ddcuments
publics de les remettre 4 qui de droit ou a la per-
sonne nommément désignée dans 1'ordonnance.
1979, c.41, art.5. ; 1982, ¢.3, art.3(2).

9(2) Le juge peut rendre directement une
ordonnance ou décerner une sommation
invitant la personne i faire valoir ses motifs;
les dépens sont laissés 4 la discrétion du juge.

10(1) Sous réserve des paragraphes (2) et (3), tous
les documents publics transférés aux archives et qui
se trouvent en la possession, sous la protection, ta
garde et la surveillance de Parchiviste provincial
peuvent étre consultés par le public.

10(2) Le paragraphe (1) ne s’applique pas aux

documents publics qui sont entreposés temporaire-

ment dans des installations d’entreposage fournies
par ’archiviste provincial.

10(3)

par le public en vertu de la présente loi lorsque leur
consultation

@) pourrait entrainer la divulgation d’informa-

tion dont le caractére confidentiel est garanti par
la loi;
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¢b) would reveal personal information con-
cerning another person;

fc) would cause financial loss or gain to a pet-
son or department, or would jeopardize negotia-
tions leading to an agreement or contract;

{d) would reveal financial, commercial, tech-
__nical or scientific information

(i) given by an individual or a corporation
that is a going concern in connection with
financial assistance applied for or given un-
der the authority of a statute or regulation of
the Province, or

(i) given in or pursuant to an agreement
entered into under the authority of a statute
or regulation, if the information relates to the
internal management or operations of a cor-
poration that is a going concern;

(e) would violate the confidentiality of infor-
mation obtained from another government;

¢f) would be detrimental to the proper custody,
control or supervision of persons under sem-
tence;

fg} would disciose legal opinions or advice pro-
vided to a person or department by a law officer

of the Crown, or privileged communications as

between solicitor and client in a matter of de-
partment business;

(h) would disclose opinions or recommenda-
tions by public servants for a Minister or the
Executive Council;

{i) would disclose the substance of proposed
legislation or regulations;

(/) would reveal information gathered by po-
lice, including the Royal Canadian Mounted Po-
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b) pourrait dévoiler des renseignements per-
sonnels concernant une autre personne;

¢} pourrait occasionner des gains ou des pertes
financiéres pour une personne ou un ministeére,
ou pourrait compromettre des négocidtions en
viue d’aboutir a la conclusion d’un accord ou
d’un contrat;

d) pourrait révéler une information financiére,
commerciale, technique ou scientifique

(i) donnée par un particulier ou une corpo-
ration qui est une corporation en activité en
relation avec une aide demandée ou fournie
en vertu d’une loi ou d’un réglement de la
province, ou

(ii} incluse dans une entente ou donnée
conformément 3 une entente conclue sous
P’autorité d’une loi ou d’un réglement, si1’in-
formation est liée a la gestion ou aux opéra-
tions internes d’une corporation qui est une
corporation en activité;

e) pourrait porter atteinte au caractere confi-
dentiel d’une information recue d’un antre gou-
vernement;

f}  pourrait étre préjudiciable a Ia détention, au
contrdle ou a la surveillance d’une personne
condamneée;

g) pourrait entrainer la divulgation de consul-
tations juridiques données a4 une personne ou 2
un ministére par un légiste de la Couronne, ou
violer le secret protessionnel qui existe entre i'a-
vocat et son client 4 propos d’une affaire d’ordre
ministériel;

#) pourrait entrainer la divulgation d’avis ou
de recommandations faites par des fonctionnai-
res a un ministre ou au Consell exécutif;;

i} pourrait entrainer la divulgation du contenu
d’un projet de loi ou de réglement;

J) pourrait dévoiler des renseignements re-
cueillis par [a police, y compris par la Gendarme-
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lice, in the course of investigating any illegal
activity or suspected illegal activity, or the source
of such information;

(k) would disclose any information reported to
the Attorney General or his agent with respect to
any iliegal activity or suspected iliegal activity, or
the source of such information; or

¢/} would impede an investigation, inquiry or
the administration of justice.

1{4) Public records referred to in paragraph
(3)(b) are available for public inspection after

{a) one hundred years following the date of
birth of thé person to whom the personal infor-
mation relates,

¢h) the person to whom the personal informa-
tion relates consents in writing to the inspection,
or

fc) the Committee or a judge of The Court of
Queen’s Bench of New Brunswick has granted a
request for inspection for research or statistical
purposes.

10(5) Where uncertainty exists regarding a date
of bitth referred to in paragraph (4)(a), the deter-
mination of the date by the Provincidl Archivist is
final.

10(6) Public records referred to in paragraph
(3)(e) are available for public inspection if the go-
vernment from which the information was ob-
tained '

(@) consentsin writing to the inspection, or

¢b) makes the information public.

1(7) Public records referred to in paragraph '

(3)(g) are available for public inspection after fifty
years following the date of their creation.
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rie royale du Canada, au cours d’une enquéte
relative a toute activité illégale ou soupgonnée
d’étre illégale, ou la provenance de ces rensei-
gnements;

k} pourrait entrainer la divulgation de rensei-
gnements rapportés au procureur genéral ou a
son représentant concernant toute activité ilé-
gale, ou soupgonnée d’étre illégale, ou la divui-
gation de la source de ces renseignements; ou

{) pourrait entraver le cours d’une enquéte ou
d'une recherche, ou I’exercice de Ia justice,

10(4) Les documents publics mentionnés 3 ’ali-
néa (3)b) peuvent étre consultés par le public

@) cent ans aprés la date de naissance de la
personne visée par le renseignement personnel,

b) lorsque la personne visée par le renseigne-
ment pérsonnel y consent par éerit, ou

c¢) lorsque le Comité ou un juge de la Cour du
Banc de la Reine du Nouveau-Brunswick accede
4 une demande de consualtation pour travaux de
recherches ou de statistiques.

10(5) Lorsque la date de naissance mentionnée 3
’alinéa (4)a) ne peut étre fixée de facon certaine, la
date établie par ’archivisté provincial est défini~
tive.

10(6) Les documents publics mentionnés a |’ali-
néa (3)e) peuvent étre consultés par le public si le
gouvernement de qui I'information est obtenue

a) consent par écrit 4 la consultation, ou

) larend publique.
10(7) Les documents publics visés a I'alinéa (3)g)

qui existent depuis cingquante ans peuvent &tre
consuités par le public.
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10(8) Public records referred to in paragraph
{3¥h) are available for public inspection after
twenty years following the date of their creation.

19) Notwithstanding subsections (3) to (8) and
sections 10.1 to 10.9, an authorized representative
of the department from which a public record has
been transferred, may inspect the public record for
any purpose not inconsistent with the purpose for
which the public record was obtained or created by
the department.

10(10} Subsection (3) does not apply to a public
record

fa} that is available for public inspection at a
location other than the Archives, or

(b} that was availabie for public inspection be-
fore it was transferred to the Archives.

10(11) Notwithstanding subsection 10.9(8), the
onus shall be on a person requesting to inspect a
public¢ record to satisfy the Provincial Archivist
that the public record is one referred to in subsec-
tion (10).

1986, c.11, 5.2,

10.1(1) A person wishing to inspect a public re-
cord referred to in subsection 10(3) shall submit on
a form provided by the Provincial Archivist a re-
quest to inspect the public record.

10.1(2) Where in the opinion of the Provincial
Archivist a portion of a public record is unavailable
for public inspection and that portion is severable,
the Provincial Archivist shall delete the unavailable
portion and shall grant the request with respect to
the available portion.

10.1(3) The Provincial Archivist shall reply to a
request made under subsection (1) within thirty
days after the submission of the request, indicating
whether or not all or part of the public record is
available for public inspection.
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10(8) Les documents publics visés a [’alinéa (3)h)
qui existent depuis vingt ans peuvent &tre consultés
par le public.

10(9) Nonobstant les paragraphes (3) a () et les
articles 10.1 a 10.9, le représentant autorisé du
ministére d’olt provient le document public peut
consulter le document public pour toutes raisons
compatibles avec les raisons pour lesqueiles le do-

cument public a été obtenu ou créé par le ministére.

10(10) Le paragfaphe (3) ne s’applique pas 4 un
document public

a}) qui peut étre consulté par le public ailleurs
qu’aux archives, ou

b} quipouvait étre consulté par le public avant
d’&tre transféré aux archives.

10(11) Noncbstant le paragraphe 10.9(8), il in-
combe au demandeur qui désire consulter un docu-
ment public de convaincre 1’archiviste provincial
que le document public est [’un des documents visés
au paragraphe (10).

1986, c.11, art.2.

10.1(1) Quicengue désire consulier un document
public visé au paragraphe 10(3) doit soumettre une
demande pour la consultation du document public
au moyen d’une formule fournie par Parchivisie
provincial.

10.1(2) Lorsque de I’avis de ’archivisté provin-
cial une partie du document public ne peut étre
consultée et que cette partie est séparable, il doit Ia
supprimer et accepter la demande relativement a fa
partie du document qui peut &tre consultée.

10.1(3) Larchivisie provincial doit, dans les
trente jours suivant la présentation d’une demande
en vertu du paragraphe (1), y répondre en indi-
quant si tout ou partie du document public peut
&tre consulté par le pubiic.
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10.1{4) Where the Provincial Archivist denies a
request with respect to all or part of a public record,
he shall reply in writing to the person making the
request, indicating the provisions of this Act under
which all or part of the public record is rendered
unavailable for public inspection.

10.1(5) Any person who

fa) for the purpose of doing legitimate re-
search or statistical work, wishes to inspect a
public record containing personal information
concerning another person, and has first submit-
ted a request which has been denied in whole or
in part under subsection (4),

(b) believes that all or part of the public record
is available for public inspection, and has first
submitted a réquest which has been denied in
whole or in part under subsection (4}, or '

fc) hasnot received a reply to a request within
the time preséribed in subsection (3),

may submit to the Committee on a form provided
by the Provincial Archivist an application for re-
view by the Committee.

10.1{6) An application for review submitted un-
der paragraph (5)(a) shall include

{a) arequest toinspect the public record, speci-
fying the information requested,

{b) acopy of the reply of the Provincial Archi-
vist under subsection {(4),

fc) asummary describing the qualifications of
the applicant, the nature of the research being
done or the statistics being compiled, and the
intent of the work,

(d) the reasons why the purposé of the work
cannot reasonably be accomplished without in-
spection of the pubiic record, and

fe) credentials verifying the identity of the ap-
plicant and the information given under para-
graphs (c) and (d).

Chap. A-i11.1

10.1(4) Lorsque ’archiviste provincial rejette to-
talement ou partiellemerit une demande pour la
consultation d’un document public, il doit indiquer
au demandeur, par écrit, les dispositions de la pré-
sente loi en vertu desquelles tout ou partie du docu-
ment ne peut étre consulié par le public.

10.1(5) Quiconque

a) aux fins de travaux légitimes de recherches
ou de statistiques, désire consuiter un document
public qui contient des renseignements person-
nels concernant une autre personne, et a d’abord
soumis une demande qui a é1é rejetée totalement
ou partiellement en vertu du paragraphe (4),

b) croit que tout ou partie du document public
peut &tre consulté par le public, et a d’abord
soumis une demande qui a été rejetée totalement
ou partiellement en vertu du paragraphe (4), ou

¢} n’arecu aucune réponse a sa demande dans
lé délai prescrit au paragraphe (3),

peut déposer auprés du Comité, au moyen d’une
formule fournie par 1’archiviste provincial, une de-
mande de révision par le Comité.

10.1(6) Une demande de révision déposée en
vertu de I’alinéa (5)a) doit comprendre

a} une demande pour la consultation du docu-
ment public précisant la nature de I’information
requise;

b} un exemplaire de la réponse de "archiviste
provincial en vertu du paragraphe (4),

¢} unsommaire décrivant les qualifications du
demandeur, le genre de recherches effectuées ou
les statistiques compilées et le but des travaux,

d} les raisons pour lesquelles le travail ne peut
&tre raisonnablemernt accompli sans que le docu-
ment public ne soit consulté, et

e} deslettres de références permettant d’établir
I"identité du demandeur et [a véraciié de P’infor-
mation donnée en vertu des alinéas ¢) et d).
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10.1(7) An aﬁplication for review submitted un-
der paragraph (5)(b) shail include

fa) arequesttoinspect the public record, speci-
fying the information requested,

(b} acopy of thereply of the Provincial Archi-
" vist under subsection (4), and

(¢ the reason why the applicant believes that
all or part of the public record is available for
public inspection.

10.1(8) An application for review submitted un-
der paragraph (5)(c) shall include

{a} arequesttoinspect the'public record, speci-
fying the information requested, and

(b} the date of the submission of the appli-
cant’s request to the Provincial Archivist.
1986, c.11,5.3.

10.2(1) Within thirty days after the submission of
an application for review, the Committee shail
meet to consider the application and shall advise
the applicant in writing of its decision.

10.2(2) Neither the Provincial Archivist nor any
representative of the department from which the
public record being requested was transferred shall
be present during any portion of a meeting by the
Committee in which an application for review is
considered.

10.2(3) Notwithstanding subsection (2), the Pro-
vincial Archivist may appear before the committee
considering an application for review under para-
graph 10.1(5)(c) in order to explain why he has not
replied to a request to inspect & public record.

10.2(4) The Committee may inspect the public
record in question while considering an application
for review,
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10.1{(7) Une demande de révision soumise en
vertu de I’alinéa (5)b) doit comprendre

a) unedemande pour la consultation du docu-
ment public précisant la nature de I'information
requise,

b) un exemplaire de la réponse de I’archiviste
provincial en vertu du paragraphe (4), et

¢) la raison pour laguelle le demandeur croit
que tout ou partie du document public peut étre
consulté.

10.1(8) Une demande de révision soumise en
vertu de I’alinéa (5)c) doit comprendre

a) une demande pour la consultation du-docu-
ment public précisant la nature de 'information
requise, et

b) la date de la présentation de la demande du
demandeur & I’archiviste provincial.
1986, c.11, art.3.

10.2(1) Le Comité doit se réunir pout considérer
la demande et aviser par écrit le demandeur de sa
décision dans les trente jours suivant la présenta-
tion de la demande de révision.

10.2(2) Ni I’archiviste provincial, ni un représen-
tant du ministére d’otl provient le document public
demandé ne peuvent étre présents durant toute par-
tie d*une réunion du Comité ol est considéreée une
demande de révision.

10.2(3) Nonobstant le paragraphe (2), I*archi-
viste provincial peut se présenter devant le Comirté
qui considére une demande de révision en vertu de
’alinéa 10.1(5)c) pour expliquer pourquoi il n’a pas
répondu a une demande pour la consultation d’un
document public.

10.2(4) Le Comité peut consulter le document
public en question lorsqu’il considére une demande
de révision.
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10.2(5) A decision of the majority of the mem-
bers of the Committee considering an application
for review is final.

10.2(6) The Committee shall grant a request
made under paragraph 10.1{5)(a) or (c) to inspect a
public record where it is satisfied

faj thatthe public record is available for public
inspection, or

(b} that the applicant intends to do legitimate
research or statistical work, and that the purpose
of the work cannot reasonably be accomplished
without inspection of the public record.

10.2(7) In granting under paragraph (6)(b) a re-
quest to inspect a public record the Committee may,
at its discretion, grant the request with respect to a
portion of the public record.

10.2(8) Where the Committee denies a request to
inspect a public record in whole or in part, it shall
set out in it written decision the reasons for the
denial and shall provide the applicant with the
forms prescribed by regulation for a referral of the
matter to a judge of The Court of Queen’s Bench of
New Brunswick or to the Ombudsman under this
Act.

10.2(9) The Commitree shall grant a request to .

inspect a public record made under paragraph
10.1(5)(b) where it is satisfied that the public record
is available for public inspection.

10.2(10) Where in the opinion of the Committee a
portion of a public record is unavailable for public
inspection and that portion is severable, the Com-
mittee shall delete the unavailable portion and shall
grant the request with respect to the available por-
tion. '

1986, c.il 5 5.3.

10.3(1) Where an applicant is not satisfied with
the decision of the Committee or where the Com-
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10.2(5) Une décision majoritaire des membres du
Comité considérant une demande de révision est
définitive.

10.2(6) Le Comité doit accepter une demande
faite en vertu de I’alinéa 10.1{5)a) ou c) pour la
consultation d’un document public lorsqu’il est
convaincu

a) que le document public peut étre consulié
par le public, ou

b} que le demandeur a I'intention d’effectuer
des travaux légitimes de recherches ou de statisti-
ques et que le but de ces travaux ne peut étre
raisonmnablement atteint sans gue ie document ne
soit consulté:

10.2(7) Le Comité peut, a son entiére discrétion, .

n*accepter ia demande que pour une partie du do-
cument public en guestion lorsqu’il accepre une
demande pour la consultation d’un document pu-
bli¢ en vertu de Palinéa (6)b).

10.2(8) Lorsque le Comité rejette une demande
pour la consultation d’un document public totale-
ment ou particllement, il doit en donner les raisons
dans sa décision écrite et fournir au demandeur les
formules prescrites par réglement pour un renvoi
devant un juge de la Cour du Banc de la Reine du
Nouveau-Brunswick ou devant 'Ombudsman en
vertu de la présente loi.

10.2(9) Le Comité doit accepter une demande
faite en vertu de I’alinéa 10.1(5)b) pour la consulta-
tion d’un document public s’il est convaincu que le
document public peut &tre consuite.

10.2(10) Lorsque le Comité est d’avis qu’une par-
tie du document public ne peut étre consultée par le
public et que ce::: partie est séparable, il doit la
supprimer et accu:ter la demande relativement a la
partie du document qui peut étre consultée.

1986, c.11, art.3.

10.3(1) Lorsqu’une demandeur n’est pas satisfait
de la décision du Comité ou lorsque le Comité a
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mittee fails to reply to a request within the pre-
scribed time, the applicant may in the form and
manner prescribed by regulation either

fa} refer the matter to a judge of The Court of
Queen’s Bench of New Brunswick, or

(b) refer the matter to the Ombudsman.
10.3(2) Where the applicant refers the mattertoa

judge of The Court of Queen’s Bench of New
-Brunswick under subsection (1)

fa) the applicant may not thereafter refer the
matter to the Ombudsman under paragraph
(1)(b) or under the Ombudsman Act, and

¢b) the Ombudsman, in such case, may not act
« under the authority of this Act or the Ombuds-
man Act with respect to that matter.

10.3(3) Where the applicant refers the matter to
the Ombudsman under subsection (1), the appii-
cant may not, subject to subsection 10.7(1), refer
the matter to a judge of The Court of Queen’s
Bench of New Brunswick.

10.3(4) The Ombudsman, subject to section 19 of
-the Ombudsman Act, and The Court of Queen’s
Bench of New Brunswick judge may, with respect
to any matter referred to them, inspect the public
record that is the subject matter of the referral in
order to determine the referral, but such inspection
shall be made in camera without the presence of
any person.

1986, c.11, 5.3.

10.4(1) The Court of Queen’s Bench of New
Brunswick judge shall upon the applicant’s request
hold a hearing, and

{a} inthe case where the Committee denied the
applicant’s request in whole or in part, may or-
der the Committee to grant the request in whole
or in part;

(b) in the case where the Committee failed to

reply to a request, shall order that the Commit-
tee .

mars 1987
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omis de répondre 4 une demande dans le délai
prescrit, le demandeur peut selon les modalités
prescrites par reglement

a) soumettre I"affaire & un juge de la Cour du
Banc de la Reine du Nouveau-Brunswick, ou

b)  soumettre Paffaire 4 ’Ombudsman.

10.3(2) Lorsque le demandeur soumet {’affaire 4
un juge de la Cour du Banc de la Reine du
Nouveau-Brunswick en vertu du paragraphe (1)

a) il ne peut, par la suite, la soumettre 4 I’Om-
budsman en vertu de {’alinéa (1)b) ou en vertu de
la Loi sur ’Ombudsman, et

b} 1’Ombudsman, dans ce cas, ne peut interve-
nir sous le régime de la présente loi ou de la Loi
sur ’'Ombudsman, au sujet de cette affaire.

10.3(3) Le demandeur qui soumet ’affaire a
I’Ombudsman en vertu du paragraphe (1), ne peut,
sous réserve du paragraphe 10.7(1), la soumettre a

un juge de la Cour du Banc de la Reine du

Nouveau-Brunswick.

10.3(4) LOmbudsman, sous réserve de article
19dela Loi sur ’'Ombudsman, et le juge de la Cour
du Banc de la Reine du Nouveau-Brunswick peu-
vent, au sujet de toute affaire qui leur est soumise,
consulter le document public, objet du renvoi, afin
de délimiter le renvoi, mais cette consultation doit
se faire a huis clos sans qu’aucune personne ne soit
présente.

1986, c.11, art.3.

10.4(1) Lejuge dela Cour du Banc de la Reine du
Nouveau-Brunswick doit, a la demande du deman-
deur, tenir une audience, ¢t

a} dans le cas ou le Comité a rejeté totalement
ou partiellement la demande, peut lui ordonner
de Paccepter totalement ou partiellement;

b} dans le cas ol le Comité a omis de répondre
& une demande, il doit ordonner au Comité
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(i) grant the request, or
(ii) deny the request;

fc) may make any other order that is appropri-
ate.

10.4(2) A copy of the decision of The Court of
Queen’s Bench of New Brunswick judge shall be
sent to the applicant and to the Committee.

10.4(3) No appeal lies from the decision of The
Court of Queen’s Bench of New Brunswick judge
under subsection (1).

1986, ¢.11, 5.3.

10.5 The Ombudsman shall in accordance with
this Act and the power, authority, privileges, rights
and duties vested in him under the Ombudsman
Act review the matter referred to him within thirty
days of having received thie referral.

1986, c.11,s.3. .

10.6{1) Upon having reviewed the matter referred
to him, the Ombudsman shall forthwith, in writ-
ing, advise the Committee of his recommendation
and shall forward a copy of such recommendation
to the person making the referral.

10.6(2) The Ombudsman may in such recommen-
dation

faj recommend that the: Committee grant the
request in wholé or in part;

(b} in the case where the Committee failed to
reply to a request, recommend that the Commit-
tee

() grant the request in whole or in part, or

(ii) deny the request.

16.6(3) The Committee, upon reviewing the rec-
ommendation of the Ombudsman, shall carry out
the recommendations of the Ombudsman or make
such other decision as it thinks fit and upon making
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(i) d’accepter Ia demande, ou
(i) de rejeter celle-ci;

¢) peut rendre toute autre ordonnance qui est
nécessaire.

10.4(2) Un exempiaire de la décision du juge de la
Cour du Banc de la Reine du Nouveau-Brunswick
doit &tre envoye au demandeur ¢t au Comité.

10.4(3) La décision prise par un juge de la Cour
du Banc de Ia Reine du Nouveau-Brunswick en
vertu du paragraphe (1) est sans appel.

1986, ¢.11, art.3.

10.5 [Ombudsman doit, conformément a la pré-
sente loi et aux pouvoirs; attributions, préroga-
tives, droits et devoirs que’ lui confére la: Loi sur
P'Ombudsman, examiner I*affaire qui lui a été sou-
miise:dans les trente jours de Ia réception du renvoi.
1986, c.11, art.3.

10.6(1) Apres avoir examiné 'affaire qui lui a été
soumise, ’Ombudsman doit aussitdt faire connail-
ire, par écrit, sa recommandation au Comité et en
envoyer une copie a "auteur du renvol.

10.6(2)
dation

LOmbudsman peut par cette recomman-
@) recommander au Comité d’accepter totale-
ment ou partiéllement fa demande;

b) dans le cas ol le Comité a omis de répondre
4 une demande, recommander au Comité
(i) d’accepter totalement ou partiellement
la demande, ou
(i)} delarejeter.

10.6(3) Le Comité, aprés examen de la recom-

mandation de 'Ombudsman, doit la mettre a exé-

cution ou prendre toute autre décision qu’il juge
convenable et, aprés avoir pris sa décision, il doit la
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its decision, shall notify, in writing, the person
making the referral and shall forward to the Om-
budsman a copy of its decision.

1986, c.11,s.3.

10.7(1) Where the person making the referral is
not satisfied with the decision of the Committee
under subsection 10.6(3), that person may appeal
the matter to a judge of The Court of Queen’s
Bench of New Brunswick.

~10.7(2) Subsection 10.3(4) and section 10.4 apply
with the necessary modifications to an appeal made
under subsection (1).
1986, c.11, s.3.

10.8 Where a matter is referred or appealed to a
judge of The Court of Queen’s Bench of New
Brunswick, the judge shall award costs in favour of
the applicant.

(a) where the applicant is sucqessful, or

(b} where the applicant is not successful, if the

judge considers it to be in the public interest.
1986, c.t1, 5.3.

10.9(1) Wherea request to inspect a public record
is granted in whole or in part by the Provincial
Archivist, the Committee or a judge of The Court
of Queen’s Bench of New Brunswick, the Provin-
cial Archivist shall, upon payment of the fee pre-
scribed by regulation, allow the public record or the
portion of the public record to be inspected, and to
be reproduced in whole or in part.

10.9(2) Where arequest to inspect a public record
is granted, the public record shall only be provided
in the language or languages in which it is made.

10.9{(3) A person whose request to inspect per-
sonal information concerning another person in a
public record has been granted in whole or in part
for the purpose of doing legitimate research or
statistical work shall not inspect that information
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notifier, par écrit, a1’auteur du renvoi et en envoyer
un exemplaire & I'Ombudsman.
1986, c.11, art.3.

10.7(1) Tout auteur d'un renvoi qui n’est pas sa-
tisfait de la décision prise par le Comité en vertu du
paragraphe 10.6(3}, peut en appeler 4 un juge de la
Cour du Banc de la Reine du Nouveau-Brunswick.

10.7(2) Le paragraphe 10.3(4) et l’article 10.4
s’appliquent, avec les modifications nécessaires, 4
un appel interjeté en vertu du paragraphe (1).
1986, c.11, art.3. :

10.8 A la suite d’un renvoi ou d’un appel devant
un juge de la Cour du Banc de la Reine du
Nouveau-Brunswick, ce dernier doit statuer sur les

frais en faveur du demandeur qui

a) again de cause, ou

b} n’a pas gain de cause lorsque, de [*avis du
juge, il y va de I’intérét public.
1986, c.11, art.3.

10.9(1) LorsqueI’archiviste provincial, le Comité
ou un juge de la Cour du Banc de la Reine du
Nouveau-Brunswick accepte totalement ou partiel-
lement une demande pour Ia consultation d’un do-
cument public, I’archiviste provincial doit, contre
paiement d’un droit fixé par réglement, permettre
que le document public ou la partie du document
public soit consulté et reproduit totalement ou par-
tiellement.

10.9(2) Lorsqu’une demande pour la consulta-
tion d’un document public est acceptée, le docu-
ment public doit &tre fourni seulement dans la
langue ou dans les langues dans lesquelles il a été
rédigé.

16.9(3) Une perscnne dont la demande pour
consultation de renseignements personnels concer-
nant une autre personne a été acceptée, totalement
ou partiellement, aux fins de travaux légitimes de
recherches ou de statistiques, ne peut consulter ces
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until he has completed and returned to the Provin-
cial Archivist an undertaking in the form pre-
scribed by regulation.

10.9(4) Any person who breaches an undertaking
commits an offénce and is liable on summary con-
viction to a fine not exceeding one thousand dol-
lars.

10.9(5) A person whose request to inspect per-
sonal information concerning another person in a
public record has been granted in whole or in part
for the purpose of doing legitimate research or
statistical work shall permit the Provincial Archi-
vist upon the Provincial Archivist’s request to re-
view any research notes and drafts of planned
publications that contain information derived
from the personal information inspected.

10.%6) A person whose request to inspect per-
sonal information concerning another person in a
publi¢ record has been granted in whole or in part
for the purpose of doing legitimate research or
statistical work may be refused access to a public
record at any time by the Provincial Archivist if he
is satisfied that that person has breached an under-
taking.

10.9(7) Sections 10.3, 10.4, 10.5, 10.6, 10.7 and
10.8 and subsection (8) apply with the necessary
modifications to a refusal of access by the Provin-
cial Archivist under subsection (6).

10.%8) In any proceeding under this Act other
than an application for review made under subsec-
tion 10.1(5), the onus shall be on the Provincial
Archivist to show that there is no right to the infor-
mation that is the subject of the proceeding.

1986, ¢c.11, 5.3.

11 The signature of the Provincial Archivist certi-
fying a copy of a public record to be a true copy is
proof of the fact that the Provincial Archivist has
in his lawful possession the original public record
or a duplication, photocopy, microfilm or other
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renseignements que lorsqu’il a rempli et retourné
un engagement a archiviste provincizl, au moyen
d’une formuie prescrite par réglement.

10.9(4) Quiconque manque a un engagement
commeét une infraction et est passible sur déclara-
tion sommaire de culpabilité d’une amende de miile
doilars au plus.

10.9(5) Une personne dont la demande pour
consultation de renseignements personnels concer-
nant une autre personne a été acceptée, totalement
ou partiellement, aux fins de travaux légitimes de
recherches ou de statistiques doit permettre a Par-
chiviste provincial lorsque celui-ci en fait la de-
mande, d’examiner les notes de recherche et les
ébauches des travaux qui doivent étre publiés et qui
contiennent de !"information qui provient de la
consultation des renseignements personnels.

10.9(6) Une personne dont la demande pour
consultation de.renseignements personnels concer-
nant une autre personne, a été acceptée, totalement
ou partiellemerit aux fins de travaux légitimes de
recherches ou de statistiques peut se voir refuser
I’accés a un document public, en tout temps par
I'archiviste provincial si celui-ci est convaincu que
la personne a manqué i son engagement.

10.9(7) Les articles 10.3, 10.4, 10.5, 10.6, 10.7 et
10.8 et le paragraphe (8) s’appliquent avec les mo-
difications nécessaires au refus de I’archiviste pro-
vincial de permettre 1’accés en vertu du paragraphe

(6).

10.9(8) Dans toute procédure en vertu de la pré-
sente loi, antre gu’une demande de révision en
vertu du paragraphe 10.1(5), il incombe a Farchi-
viste provincial de démontrer qu’il est interdit de
consulter I’information visée par les procédures.
1986, c.11, art.3.

11 La signature de "archiviste provincial attes-
tant gqu’une copie d’un document public est une
copie conforme fait foi du fait que "archiviste a
légalement en sa possession "original du document
public ou un duplicata, une photocopie; un micro-
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reproduction of that public record, and any copy so
signed and certified is and shall be deemed to be
equivalent to the original record.

1986, c.11, s.4.

12 Any person who unlawfully damages,
mutilates or destroys any public record or
removes or withholds from the possession of
the Archives or a department any public
~ tecord commits an offence and is liable on
‘summary conviction to a fine not exceeding
_one thousand dollars.

1986, c.11, 5.5.

13 The Lieutenant-Governor in Council may
make regulations

(2) prescribing additional duties of the
Provincial Archivist; '

{b) prescribing a tariff of charges to be
made for the use of the facilities and ser-
vices of the Archives;

(b.1) prescribing the form and manner of ap-
plications, referrals and appeals under this Act;

¢b.2} prescribing forms;

{¢) respecting the ftransfer of public
records to the Archives;

{d) prescribing the hours and days during
which the Archives shall be open to the
public; and

(¢) generally for the better adminis-
tration of this Act.

1986, c.11, s.6.

i4 The Archives Act,
the -Revised Statutes,

chapter A—-11 of
1973, is repealed.

15 This Act or any provision thereof comes
into ferce on a day to be fixed by pro-

N.B. This Act is consolidated to March 31 , 1987,
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film ou autre reproduction du document public, et
toute autre copie diiment signée et certifide est ré-
putée étre ’équivalent du document original.
1986, c.11, art.4.

12 Commet une infraction et est passible,
sur déclaration sommaire de culpabilité, d’une
amende de mille dollars au plus, toute personne
qui, illézalement, endommage, mutile ou détruit
un document public ou soustrait ou refuse de re-
mettre un tel document aux archives ou & un minis-
tére.

1986, c.11, art.5.

13 Le lieutenant-gouverneur en conseil peut,
par voie de réglements,

a) assigner des fonctions supplémentaires
. a Parchiviste provincial;

b) fixer le tarif des droifts 4 acquitter
pour l'utilisation des installations et ser-
vices des archives;

b.1} prescrire les modalités de ’exercice d'une
demande, d’un renvoi ou d’un appel en vertu de
la présente loi;

b.2) prescrire les formules;

¢) régler le transfert de documents
publics aux archives;

d) fixer les heures et jours d’ouverture
au public des archives; et

e) prendre toutes dispositions visant, en
général, 3 une meilleure application de
la présente loi.
1986, ¢.11, art. 6.

14 Est abrogée la Loi sur les archives,
chapitre A—11 des Lois révisées de 1973.

15 La présente loi ou I'une quelconque dc
ses dispositions entrera en vigueur & la date

N.B. La présente loi est refondue au 31 mars 1987,
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APPENDIX E

CHAPTER P-24

Public Records Act

Chapter Outline
Public records vest in Crown
Action respecting wrongful withholding of public records...
Order respecting wrongful withholding of public records ...
Discretion of judge
Appeal
Old public records vest in Crown

Cu QN b B N

" Archives p;.tbliques dévoiues i la Couronne

CHAPITRE P-24

Loi sur les archives publiques

Sommaire

Possession illicite d’archives publiques........
Ordonnance relative a la possession ilicite
Discrétion du juge
Appel
Anciennes archives publiques dévolues a la Couronne... 6

1 The books, papers and records kept by or in the
custody of any provincial or municipal officer in
pursuance of his duty as such officer are vested in
Her Majesty the Queen and her successors, R.S,,
c.184,s51.

2 If a person wrongfully takes or withholds
possession of any document, book, paper or record,
he may be proceeded against for the recovery of
thesame. R.S., c.184,5.2,

3 Upon a summary application of the Attorney
General, supported by affidavit, a judge of The
Court of Queen’s Bench of New Brunswick may
make an order requiring the person wrongfully
withholding such books, papers or records to
deliver the same to the proper custodian, or to
such person as is named in the order. R.S., c.184,

5.3; 1967, c.38, 5.2; 1979, c.41, 5.101;1981, c.6,s.1.

4 It shall be in the discretion of the judge to
grant an order in the first instance or a summons
to show cause, and costs shall be in the discretion
of the judge. R.S., ¢.184, 5.4,

1 Les registres, papiers et archives conservés ou
gardés par un fonctionnaire municipal ou provin-
cial en exécution de ses fonctions sont dévolus & Sa
Majesté la Reine et i ses successeurs. S.R., c.184,
art.1.

2 Peut faire I’objet d’'une poursuite en restity-
tion quiconque se procure ou retient illicitement
en sa possession un document, un registre, un
papier ou des archives. S.R., ¢.184, art.2.

3 Sur simple demande du procureur général s
appuyée d'un affidavit, un juge de la Cour du
Banc de la Reine du Nouveau-Brunswick peut ren-
dre une ordonnance prescrivant a la personne rete-
nant illcitement en sa possession ces registres,
papiers ou archives de les remettre 3 qui de droit
ou & la personne nommément désignée dans I’or-

~donnance. S.R., ¢.184, art.3; 1967, c.38, art.?; -
1979, c.41, art.101;1981, ¢.6, art. ],

4 Le juge peut, 4 sa discrétion, rendre directe-
ment une ordonnance ou décerner une sommation
invitant la personne a faire valoir ses motifs; les
dépens sont également laissés 4 sa discrétion. SR,
c.184, art 4.

Faohriary 10R9
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5(1) An appeal lies to the Court of Appeal, from
any order made by a judge in pursuance of this
Act, or from the refusal of a judge to make an
order. 1979, c.41, 5.101.

5(2) In case of an appeal by a person against
whom any such order is made, proceedings on the
order shall be stayed upon the applicant filing with
the Registrar of the Court of Appeal a bond to
Her Majesty, or other security for costs, in such
sum as a judge directs. R.S., c.184, s.5; 1979,
c.41, 5.101; 1980, .32, 5.29.

6 All the papers, documents and record books of
the Courts of Sessions, of the Inferior Courts of
Common Pleas, all municipal records prior to the

establishment of the present system of municipal -

councils,. and other such public documents or
records as the Lieutenant-Governor in Council
may hereafter declare to be of historical interest
and worthy of preservation are hereby vested in
Her Majesty the Queen in right of the Province,
and the Lieutenant-Governor in Council is
empowered to take possession of the same, and
also to take proper measures for their permanent
preservation and for placing them where they will
be available for investigation and to students of
history. R.S., c.184,s.6.

N.B. This Act is consolidated to February 28,
1982.
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5(1) Toute ordonnance rendue par un juge ca
vertu de la présente loi ou tout refus de la part
d'un juge de rendre une ordonnance est suscepti-
ble d’appel 4 la Cour d’appel. 1979, c.41, art.101.

5(2) Lorsqu’une personne interjette appel d’une
ordonnance rendue contre elle, I’exécution de I’or-
donnance est suspendue dés que le demandeur
dépose entre les mains du registraire de la Cour
d’appel un cautionnement au nom de Sa Majesté
ou toute autre garantie de remboursement des
dépens dont le montant est fixé par le juge. S.R.,
c.184, art.5; 1979, c.41, art.101; 1980, c.32,
art.29.

6 Tous les papiers, documents et registres des
Courts of Sessions et des Inferior Courts of
Common Pleas, toutes les archives municipales
antérieures 4 la création du systéme actuel de
conseils municipaux et tous les autres documents
ou archives publics que le lieutenant-gouverneur
en conseil peut, aprés I'adoption de la présente loi,
déclarer étre d'intérét historique dignes d'étre
conservés sont dévolus par la présente loi a Sa
Majesté la Reine du chef de la province et le
lieutenant-gouverneur en conseii a le pouvoir d’en
prendre possession et de prendre également les
mesures qui conviennent pour assurer leur conser-
vation permanente et les placer la ol ils pourront
étre consultés pour les besoins d’enquéte ou pour
ceux qui étudient histoire. S.R., c.184, art.6.

N.B. La présente loi est refondue au 28 février,
1982.
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APPENDIX G

RIGHT TO INFORMATION
GUIDELINES FOR IMPLEMENTATION OF THE ACT

Purpose of the Act

1. * The Right to Information Act is intended to clarify
and give effect to the right of a citizen to request and
receive information relating to the public bu51ness of the
Province.

The Act prescribes this fight by declaring that
- information shall be available to any person,with certain.
exceptions as specified in the Act.

It is not intended, however, that the Act should
become the sole vehicle by which information may be obtained.
Informatlon should continue to be provided freely and  upon
51mple request where posszble.

Operation of the Act

2. The specific procedure for requesting information
as prescribed in the Act should be resorted to only when a
simple request has been denied.

3. Government departments and agencies should expect

to continue to receive, and where possible comply with, normal
requests for information. The exceptions specified in the Act
should assist in determining whether such requests should be
honoured.



4, Where information is supplied in response to a

simple regquest, no charge shall be made for this service

unless otherwise provided for by departmental policy or : 5
regqulation.

5. Where requests for information are misdirected,
reasonable.effdrt should be made to refer the applicant
to -the department or agency most likely to possess the
requested information. - C i

6. If, however, it is determined that the information .
requested should not be supplied, the person making the '
request should be informed both of this decision and of [
"his/her right to make a formal request in writing, specifically '
invoking the Act, to the Minister responsible. i

Y R Once a request for information specifically invoking |
the Right to Information Act has been made, it shall be dealt |
with according to the specific terms of the Act. During the

first year of operation of the Act, all formal requests shall
be referrad to the Advisory Committee on the Right to Infcrmat;cn
Act in order to help ensure consistency in application of the !
Act.

[
I
H
i

8. Where a Minister denies a formal regquest for
information under the Act, he is required to advise the %
applicant in writing stating the reasons for such denial.

He shall also inform the applicant of his/her right to |
appeal to the Ombudsman or to a Judge of the Supreme Court

of the Province for a review under the Act, and shall provide
the applicant with the forms necessary to make such an appeal.



9. Failure to reply in writing within thirty days
of receiving a formal request alsc means that the applicant

may refer the matter to a Judge of the Supreme Court or the
Ombudsman. '

L

EXceptions to .the Right to Information

10. . The thrust of the Act is to assert the right to

all information concerning the public business, with certain
exceptions as outlined in section 6 of the Act. Even with the
described exceptions, the Act places the onus on the Minister
to demonstrate why that information. should be denied.

It is apparent, therefore, that the interpretation
of the exceptions is critical. In cases of uncertainty and
where information is requested which it is not the normal
practice té-prqvide, reference should be made to the-Advisory
Committee on the Right to Information Act. The following
explanations of certain baragraphs of section 6 may help
further in determining whether either a simple request or a
formal request invoking the Act should be complied with.

"{a) would disclose information the
confidentiality of which is protected
by law;"

Certain Acts provide that information
must remain confidential. Such provisions
shall take precedence over the Right to
Information Act. In addition, there may
be other areas where confidentiality is
protected by legal precedent.



-4 -

"(b) would .reveal personal information,
given on a confidential basis, concerning

another person;”

"on a confidential basis® is intended to
_.be interpreted to include all personal .
information provided to government.

. "(d) would violate the .confidentiality of
information obtained from another government;"

In order to.protect the rights of other.
governments, no information so obtained should
be released without obtaining the specific
consent of the originating agency of that
government, unless the information has already
been made public by the other government. -
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THE NEW BRUNSWICK RIGHT TO INFORMATION ACT -

A DECENNIAL PERSPECTIVE

I. INTRODUCTION

New Brunswick's Right to Information Act was enacted in 1978
tand proclaimed effective January 1, 1980) in response to a
perceived public demand for a more open and participatory
Government. HNew Brunswick was the first of four Canadian

jurisdictions - including the Federal Government,
Newfoundland and Manitoba - to confer broad public
information access with a right of appeal to an ombudsman or
a judge. This legislative structure has reasonably

effectively met the stated legislative objective that "every
person 1is entitled to request and receive information
relating to the public business of the Province”. This
assessment 1is qualified by a number of rather striking
deficiencies in both the legislative reginme and its
delivery. It is thus appropriate that a formal legislative
review of the legislation has now been initiated.

The need for such a review was recognized in the formulation
of the legislation which, in section 15, provides that:

15 This Act is subject Lo review by the
Legislative Assembly after 30 months
following the coming into force of this
Act.

In explaining the rationale for this provision, the
then-Premier of New Brunswick, the Hon. Richard Hatfield,
explained thact: .
It is the intention of the Legislature at this
point ... that it be reviewed 1in a subsequent
Legislature, after there has been some experience
with it and to see whether or not the Bill has

been too restrictive, and also to consider
amendments which would have come about as a result
of decisions of the Court ... We are breaking new

ground here and I think it expresses the intention
of this Legislature that we want the Right to
Information Act to be as open as possible, and as
open as 1is good for the Legislature and the
"Government ... What this does 1is express the -
intention of this Legislation that the whole Act
should be reviewed on the floor of the Legislature
in 30 months, which would be within two sessions.

Although the legislation has been placed on the floor of the
legislature in 1979, 1982, 1985 and 1986, these appearances
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have been for the purpose of specific restrictive amendments
and the contemplated general review has never taken place.

On the other hand, the Right to Information Act has formed
part of the deliberations of the Legislature's Standing
Committee on the Ombudsman. The recommendations made by the
Standing Committee and the Office of the Ombudsman have
formed a part of its 1987 and 1988 Reports to the Legislative
Assembly. While the specific recommendations of the Committes
and this Qffice will be referred to in greater detail below,
it is noted that the Committee has supported an extension of
the legislation's remedial purpose.

As for the QOffice of the Ombudsman, it welc¢omes the decision
to complete a comprehensive examination of the Right to
Information Act and, through its Solicitor, to be a formal
component in this review process.

This submission assesses the strengths and weaknesses of the
New Brunswick Act' from the perspective of a formal player
under the legislation. Structurglly, it is an evaluation
which follows the present legislative scheme in Néw
Brunswick. That is, the discussion below addresses the
following 1legislative components: (a} legislative purpose;
{b} interpretation and application; (c) scope of public
access to information; (4) government information systems:
(e} exemptions; (f) information requests; (g) appeal
mechanisms; and (h) legislative review. The reason for
following such a scheme is, quite frankly, that the New
Brunswick Right to Information Act is sound legislation
which, while requiring considerable improvement, has a
commendable integrity of purpose and structure which ought
to remain intact.

The Office of the Ombudsman concludes that both the sudcess
and shortcomings of the present legislative information
regime reguire that it be rationalized ~in a single
information statute which would incorporate the Province's
records management, information access and privacy protection
functions.
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SUMMARY OF RECOMMENDATIONS

It is recommended that the New Brunswick Right to
Information Act (hereafter referred to as "the Act")
include a legislative purposes clause modelled after
that of the federal and Newfoundland statutes.

It is recommended that the public¢ right to information
established by section 2 of the Act be retained.

Should the New Brunswick Government adopt comprehensive
human rights legislation, it is recommended that such an
enactment incorporate the right established by section 2
of the Act.

It is recommended that the application of the Act be
extended to municipal corporations, school and hospital
boards and other agencies of the Crown as in Schedule A
of the Ombudsman Act.

It is recommended that the application of the Act be

extended by amendments to the definitions of
"department” and "appropriate minister®.

It is recommended that the Government of New Brunswick
publicize the citizen's right to information under the
Family Services Act, the Archives Act and the Act.

It 1is recommended that any policy drafted by an
authority pursuant to the Act contain a reference to the
public right of access under section 2 and the
definitions of 'information' and 'document' contained in
section 1 of the Act.

It 1is recommended that the records management regime
established under the Archives Act and the Public
Records Act confer a comprehensive records management
authority on the Provincial Archivist, establish a
uniform governmental filing system, and require the
establishment and publication of "banks" of information
and standardized information policies for each
governmental authority.

It is recommended that the provisions of the Public
Records Act and the Archives Act be incorporated in the
Act. ‘
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It is recommended that the exception to the right to
information contained in section 6{a} of the Act be
amended to specifically provide that the exception
applies only to a confidentiality provision contained in
a statute of New Brunswick.

It is recommended that a committee be appointed by the
Legislature and/or the Executive Council to complete an
ongoing review of freedom of information and privacy
protection in New Brunswick. The function of this
Committee shall include the review of all present and
proposed statutory confidentiality provisions to ensure
that they conform with the spirit of the Act.

It is recommended that the statutory privacy protection
contained in+ section 6(b) of the Act be replaced and/or
supplemented by a new part to the Act entitled "Privacy
Protection”. This part would provide for the protection
of the privacy of individuals and their rights to access
to redords containing personal information concerning
them for any purpeose, including the purpose of ensuring
aceuracy and completeness; i.e., the right of a person
to know what personal information is held by the
Government, the right to know the wuses to which it is
put, and the right to challenge its correctness.

It is recommended that consideration be given to the
enactment of explicit third party procedures under the
Act.

It is recommended that the exception to the right to
information contained in section 6(d) of the Act be
narrowed by the* incorporation of the terminology of
section 10(6) of the Archives Act and by the creation of
an administrative process to determine whether the
information is available and to facilitate its release.

It is recommended that the exception to the right to
information contained in section 6(f) of the Act be
subject to a time limit of the same {or shorter)
duratien as that obtained in section 10(7) of the
Archives Act.

It is recommended that the exception to the right to
information contained in sections 6{(g) and 6{h) of the
Act be subject to a time limit of the same (or shorter)
duration as® that obtained in section 10(8) of the
Archives Act.
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It is recommended that the exceptions to the right to
information contained in sections 6(h.l) and 6 (h.2) of
the Act be repealed. :

It is recommended that the public right to information
without recourse to formal mechanisms be explicitly
incorporated in the legislative purposes section of the
Act and elsewhere in the Act or regulations made under
it.

It 1is recommended that the Act provide that the
Ombudsman be entitled as of right to be heard in person
or by counsel on an application to the Court of Queen's
Bench of New Brunswick.

It is recommended that the regulation made pursuant to
the Archives Act be adamended by: a) clarifying the
wording of section 3; b} requiring the attaching, as an
appendix, the decision of the Provincial archivist to
the referral, petition and appeal forms; c) deleting tlee
title "Part A" from the Form of Petition to the
Ombudsman; and d)} adding the words "pursuant to
subsection 10.1(6)" after the words "Public Records
Committee®” in Form 4, paragraph (c). '

It is recommended that the Province of New Brunswick
incorporate its records management, information access
and privacy protection functions in a single enactment.



III. LEGISLATIVE REVIEW

‘A. Legislative Purpose

The legislation's draftsman viewed section 2 as a legislative
purpose clause. Without doubt, this one simple sentence -
"Subject to this Act, every person 1is entitled to request
and receive information relating to the publiec business of
the Province™ - struck a blow at the doctrine of Crown
privilege and established a citizen's right to access to the
"secret law" of Government through the recognition of a
fundamental citizen's right to know precisely the factors
which led to public decisions affecting her or his life.

Regrettably, it has been found that the very simplicity of

section 2 has resulted in its oversight by one or more of the

"appropriate ministers" within the New Brunswick
administration.

One example of this arose ocut of the commendable step by a
governmental authority te establish a right to information
policy and its request that the Ombudsman’s Office comment on
the draft document. It was dismaying to note that the draft
document made no reference to the Right to Information Act

nnor the very clear statement of Covernment policy set out in

section 2.

In fact, section 2 is probably more properly characterized as
a substantive legislative provision and not a legislative
purposes clause. It is noted that the legislative purposes
clauses contained 1in the Federal Access to Information Act
and the Newfoundland Freedom of Information Act parallel the
legislative intent of our Act. Section 2 of the Federal Act
provides that its purpose is:

to provide a right of access to information and
records under the control of a Government
institution in accordance with the principle that
Government information should be available to the
public, that necessary exceptions to the right of
access should be limited and specific and that
decisions on the disclosure of Government
information should be reviewed independently of
Government.

And, further, that such legislation is: -
intended to complement and not replace existing

procedures for access to Government information and
is not intended to 1limit in any way access to thea



type of Government information that is normally
available to the general public.

The Newfoundland Act more succinctly provides that:

(t}he purpose of this Act is to provide a right of
access by the publiec to information in records of
departments and to subject that right only to
specific and limited exceptions necessary for the
operation of the departments and for the protection
of personal privacy.

It appears that the principle of a broad public right of
- access  to informaticoen 1is an appropriate benchmark of
governmental responsibility in the much anticipated era of
"openness" of the last decade of the Twentieth Century.
Furthermore, it 1is appropriate that such a statement of
principle should receive separate consideration within the
Right -to Information Act as well as in a comprehensive human
rights enactment that the Province m#y adopt. (per, for
example, s.44 of the Quebec Charter of Human Rights and
Freedoms) .

RECOMMENDATIONS :

1l It is recommended that the New Brumnswick Right to
Information Act {(hereafter referred to as "the
Act") include a legislative purposes clause

modelled after that of the federal and Newfoundland
statutes.

2 It is recommended that the public right to
information established by section 2 of the Act be
retained.

3 Should the New Brunswick Gofernment adopt
comprehensive human rights legislation, it is

recommended that such an enactment incorporate the
right established by section 2 of the Act.

B. Intergretatiqn[Agglication of Act

The interpretation provisions set out in section 1 of the New
Brunswick Act give a remarkably broad scope to the public
access right conferred by section 2. Indeed, the definitions
assigned to "document”, "information", "personal information”
and "public business" are arguably superior by any national
or international measuring stick.
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The definition ascribed to "department” is more problematic.
On the one hand, but for its last line, the definition would
appear to be as comprehensive as possible. Regrettably,
unlike its Canadian counterparts, it provides that the
scheduled definition of "department" is to be established by
regulation. It is concluded that this 1legislative formula
delegates too much discretion to the ministers whose
departments are subject to the legislation. This criticism
seemed particularly wvalid when the first regulations omitted
the Department of Transportation and remains valid with
respect to the continuing exemption o¢f sensitive public
agencies such as municipal corporations, school boards,
hospital boards, the Workers' Compensation Board, the New
Brunswick Police Commission, the New Brunswick Human Rights
Commission and the New Brunswick Museum. This legislative
confusion is exacerbated by the inclusion of some boards
which are very c¢learly under the control of a Government
Department - such as fthe Artificial Insemination Advisory
Board, the Bonaccord Farm Management Committee and the Farm
Machinery Advisory Board (Department of Agriculture) - while
omitting others whose relationship to a Department is more
distant; e.g. the Néw Brunswick Human Rights Commission and

the Workers' Compensation Board (Department of Labour). These

discrepancies, combined with the apparently greater
consistency of other Canadian legislative schemes, amount to
a very strong argument for a legislative reconsideration of
the present definition.

It would appear that such a change could take one of two
forms:

a) the word "department” would be replaced by the word
"authority" as in the 1985 Ombudsman Act amendments. The
words at the end of the definition "the regulations"®
would be replaced by the words "schedule A" with a
schedule identical to that in the Ombudsman Act to be
added at the end of and incorporated into the Right to
Information Act. Schedule A of the Ombudsman Act is set
out as follows:

Schedule A
1 Departments of the Government of the Province
2 A person, corporation, commission, board,

bureau or other body that is, or the majority
of the members of which are, or thie majority
of the members of the board of management or
board of directors of which are

{a} appointed by an Act, Minister or the
Lieutenant-Governor in Council,



)
{(b) 1in the discharge o¢of their duties,
public officers or servants of the
Province, or
(¢} responsible to the Province

3 Municipalities

4 Schools and school boards as defined in the
Schools Act

5 Institutions as defined ‘in the Adult
Education and Training Act

6 Hospitals as defined in the Public' Hospitals
Act

7 Any other agency of the Crown in right of the
Province
[}
Such a scheme would provide an integrity to the
scheduled definition while enabling the Government to
extend the application of the legislation over a period
of time;

b) the adoption of the recommendation made by the Office of
the Ombudsman in its 1985 Annual Report which would
retain the substance of the present definition and
extend its practical scope by deleting the words "as set
out in the regulations” at the end of it. The Office
views this as a desirable step given the 1lack of any
logical distinction between New Brunswick public
authorities or the types of information they acquire,
retain and dispose of.

The Office has alsc concluded that:

{(tlhis 1is desirable because the legislation has
served to increase the level of public trust and
confidence in government;  concurrently, the
operation of the Act to date has created 1little or
no noticeable administrative upset to that sector
of the public service to which it applies.

Such a recommendation would contemplate the replacement
of the word "department"™ by the more universal term
“"authority"” as found in the Ombudsman Act. ‘

Either legislative extension would necessitate new
phraseoclogy to underline the  participation of the chairs of.
school and hospital boards and the mayors of municipalities
within the legislative scheme, i.e. an amendment to the
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definition of “appropriate minister". Locking to the
Ombudsman Act for guidance, it is suggested that the term
"elected head" would encompass the “appropriate ministers"”
contemplated in the present legislation, as well as the
elected heads of municipalities and school and hospital
bocards. It is noted that the Ombudsman's Office has found the
term "administrative head" equally applicable to deputy
ministers, heads of Crown Corporations and the administrative
heads of municipalities and school and hospital boards.

This proposed extension of the Right to Information Act was
canvassed by the Legislature's Standing Committee on the
Ombudsman in its 1986 and 1987 deliberations. The Standing
Committee's First Report to the Legislative Assembly of New
Brunswick {June, 1987) included the following
recommendation:

7.1 the Committee recommends  that the
aprlication of the Right to Information
Act be extended to hospital boards.
school beoards, the Workers' Compensation
Board, municipalities, the New Brunswick
Museum and other Crown Corporations.

The rationale for this recommendation remains wvalid and is
strongly urged upon the Government of New Brunswick.
RECOMMENDATIONS :

4 It is recommended that the application of the Act
be extended to municipal corporations, school and

hospital boards and other agencies of the Crown as-

in Schedule A of the Ombudsman Act.

5 It is recommended that the application of the Act

be extended by amendments to the definitions of

"department” and "appropriate minister".

C. Scope of Public Access to Information

The seven Canadian jurisdictions- that have adopted freedom of
information legislation c¢reate a public right to Government
information that did not exist before. The New Brunswick Act
created much more than an extension of a limited right of
access: it replaced specific legal rights to specific types
of information with a general right to information subject to
specific exceptions. The wording of section 2 of the New
Brunswick Act is explicit and comprehensive and ought to be
retained in its present form. The conferral of such a broad
public access power amounted to a clear direction from the
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Legislature to the public service to undergo a fundamental
attitudinal change regarding openness in Government. It is
seriocusly questioned whether such a change has taken place
over the past decade. Certainly, there exist serious concerns
about public and public service awareness of the existence of
the legislation. It is elementary that, without such
knowledge, neither the public service nor the public it
serves will exercise or protect the rights created under it.

Recently, one was concerned, but not surprised, to learn that
a major review of Governnment information systems has been
undertaken by the Province of New Brunswick without reference
to the provisions of the Right to Information Act.

This concern was addressed by the Legislature's Standing
Committee on the Ombudsman 1in its First Report wherein it
was recommended that:

7.2 the Committee recommends that the Cabinet

- Secretariat and the Department of Health
and Community Services publicize to a
greater extent the appeal mechanisms
under the Right to Information Act and
the Family Services Act.

It is concluded that it remains appropriate that the rights
and respeonsibilities conferred under the Right to Information
Act be disseminated to the public service and the public
through infeormational brochures, policy directives and other
media.

RECOMMENDATIONS :

6 It is recommended that the Government of New

Brunswick publicize the citizen's right to

"information under the Family Services Act, the
Archives Act and the Act.

7 It is recommended that any policy drafted by an
authority pursuant to the Act contain a reference
to the public right of access under section 2 and
the definitions of "information" and "document"
contained in section 1 of the Act.

D. Government Information Systems

Unlike its Federal, Manitoba and Newfoundland counterparts,
the New Brunswick Right to Information Act contains no
requirement for the publication of all Government bodies and
the classes of records under the control of each of them. New
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Brunswick lacks any statutory requirement for such an
information system apart from the records classification
requirements under the Archives Act (and the administrative
Ingquiries New Brunswick service established by Communications
New Brunswick).

Apparently, the provincial Government believed it could not
afford the expense of a proper records classiﬁication systemn.

Moreover, reference to the Public Records Act and the
Archives Act reflects a lack of congruity with the Right to
Information Act. While, the term “public records" obtains a
full definition in the Archives Act (and, by reference, in
the Public Records Act}, it is neither defined nor referred
to in the Right to Informatieon Act. A similar irrationality
exists with respect to the exemptions to the public access to
information under the respective statutes,

In addition, the powers of the chief information officer of
the. Province - the Provincial Archivist - are couched in the
relatively unclear "duties" provisions of section 5 of the
Erchiveés Act and her status as Chair of the Public Records
Committee under section 6 and 7 of the Act. The placement of
the Provincial Archivist in the Tourism ministry may arguably
be regarded as a slight to the respect paid to the management
of the public records of the Province. In short, the
Provincial Archivist 1lacks the 1legislative authority and
resources to ensure a uniform, coordinated provincial records
management regime.

A final shortcoming is represented by the failure ¢to
rationalize the authority granted under the Archives Act and
the Public Records Act by combining the like functions of the
two statutes.

Although overlocked at the date of passage of the Right to
‘Information Act, the role of government information systems
cannot be underestimated 1in the "freedom of information”
dynamic. The public's right of access 1s rendered meaningless
in a given situation if information has been incorrectly
destroyed, 1lost or is unable to be 1located because of
inadequate filing prerequisites.

Current examples ¢f the dilemma posed are two cases before
the Office of the Ombudsman. In one, thousands of pages of
documents have apparently been innocently destroyed by a
public servant without reference to either the Archives Act
or the Public Records Act. In a second case, the whereabouts
of sensitive investigative information is unknown to the
" authority involved, notwithstanding it formed part of a
departmental application for a judicial order.
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In its 1982 Annual Report, this Office recommended that:

(a)dministratively ... steps be  taken to ensure
that public information retrieval systems be
evaluated to ensure that all of the subject matter
of a given request be scrutinized prior to the
issuance of a response to a request for
information.

Inherent in this recommendation is an appeal for a clearly
defined status and function for the Provinecial Archivist or
_ other senior government information manager, the
establishment of a uniform governmental filing system, the
establishment of published or otherwise readily available
lists of "banks" of information as well as relatively
standardized information access ©policies for indiwvidual
governmental authorities.

As a means to assist in the achievement of such an obijective,
seriocus consideration must be given to. the rationalization of
the Public Records Act, Archives Act and Right to Informaticn
Act in a single enactment.

" RECOMMENDATIONS :

8 It is recommended that the records management
regime established under the Archives Act and the
Public Records Act confer a comprehensive records
management authority on the Provincial Archivist,
establish a uniform governmental £iling system,
and require the establishment and publication of
"banks" of information and standardized information
policies for each governmental authority.

9 It is recommended that the provisions of the Public
Records Act and the Archives Act be incorporated in
" the Act.

E. Exemptions

The . most obvious barometer of the extent to which a
government has adopted the concept of freedom of information
is the types of exemptions or exceptions it allows to the
general requirement of public access to all public
information. The New Brunswick Act contained nine fairly
specific exceptions when enacted in 1978. By amendments made
in 1982, 1985 and 1986, this number has grown to 13.

As noted by one of the'statute's authors, Prof. B.G. Smith,
"the categories of exceptions are for the most part quite
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specific and restricted in their scope". On the other hand,

it

is also concluded that shortcomings exist in these

exceptions and that some legislative reconsideration is in
order. In particular, the following comments are made:

1)

2)

3)

With respect to section 6{a) - "information the
confidentiality of which is protected by law" - it is
noted that an interpretation of the word "law" ought to
written and interpreted as "a statute of New Brunswick".
Moreover, the myriad of  statutory confidentiality
provisions passed since the Right to Information Act and
future proposed cnes should be formally scrutinized by a
legislative and/or Cabinet committee to confirm that
they are proper and necessary exceptions to the right
granted under the Act.

With respect to section 6(b) - "personal information ...
coencerning another person" - this often misinterpreted
provision (together with the definition of "personal
information” in section 1} 1is New Brunswick's privacy
legislation. While the terminology has been subject to
much confusion (see, for example, Re.__Dixon) it is also

‘hopelessly inadequate as privacy protection

legislation.

Tﬂis Office has. recommended the extension of privacy
rights through legislative provisions establishing:

The protection of the privacy of
individuals and their rights to access to
records containing personal informatiocon

concerning them for any purpaose,
including the purpose of ensuring
accuracy and completeness, i.e., the

right of a person to know what perscnal
information is held by the Government,
the right to know the uses to which it
is put, and the  right to challenge its
correctness.

It is concluded that s.6(b) ought to be replaced by a
separate part of the Right to Information (and Privacy)
Act which would incorporate the provisions contemplated
by this 0ffice's recommendation.

With respect to s.6(c¢c) - information which "would cause
financial loss or ... gain or jeopardize negotiations" -
it is noted that the strict requirement that such loss
or gain must be concrete - not speculative -~ as set out

in the 1980 Re_ Daigle decisiorn - has recently been

confirmed in the 1988 Re Robinson decision.

PN



4)

5}
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In the 1989 judicial decision in Coon v. New Brunswick
(Minister of Natural Resources and Energy), Mr. Justice
Stevenson provided the following indication of the
circumstance where the second part of the section 6(c)
protection would obtain:

Document 1-2 contains 57 pages of
observations and comments by Dr. G.L.
Baskerville on the implementation of the
Crown Lands and Forests Act and on the
review process. I am not persuaded that
the document is protected by any of
paras. f{a), (c.l) or (g) of s. 6. Dr.
Baskerville is not a public servant so
para. {g) does not apply. While some of
the factual information in the document
may be based on information provided by
the licensee, it is not apparent on the
face of the document that that is so and
consequently paras. (a) and {(c¢.1l) do not
apply. The document is remarkable for its
¢candour and in my opinion the release
thereof would jeopardize present
negotiations for new agreements between
the Minister and the licensees. For that
reason, the document should not be
released. -

A similar finding, with less explicit reasons, was made
in the earlier cases of Re Drummie and Hurst v. Minister
of Health and the subsequent c¢ase of Coon v. N.B.
Electric Power Commission.

While the retention of s. 6(c) is defensible, its
provisions must be regarded as a very broad protection
from disclosure of the business activities of the New"
Brunswick Government.

The exceptions established by section 6(c.1) would
appear to represent a limited "third party" protection.

It is recommended that the explicit third party
protection provided under the federal and Newfoundland
statutes be examined to determine whether such an
approach would more properly address this important
question.

With respect to the exception contained in section 6(d)
- "information obtained from another government” - the
appropriateness of this blanket exclusion appears to be
questionable in 1light of the existence of freedom of
information 1legislation in seven of Canada's 12
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political jurisdictions {including the Federal
Government, Ontario, Quebec and the other Maritime

- Provinces). It would appear logical and proper that a

request to the Province of New Brunswick for information
it has received from another government should trigger
an administrative procedure that would determine whether
the information is available from the other Government
and facilitate its delivery to the requester. A model
for such a procedure  is found in respect of
intra-provincial information in sections 3(4) - 3(7) of
the Act.

It is concluded that the Province of New Brunswick
ought to enter negotiations with the six other Canadian
jurisdictions which. . have freedonm of information
legislation to facilitate the release of "information
obtained from another Government". Hopefully, this might
culminate in the making of a kind of Order-in-Council
83~580 in reverse!

Any reconsideration of section 6{(d) should take
cognizance of the legislative treatment of the parallel
provision in the Archives Act. It provides that:

10(s) - Public records referred to in
paragraph 3(e} are available
for public inspection if the
Government from which the
information was obtained

(a) consents in writing to
the inspection, or

(b} makes the information
public.

With respect to section 6{e) - information "detrimental
to the proper custody, control or supervision of persons
under sentence” - it is noted that the Department of
Solicitor General has implemented a departmental policy
to guide its administration of this provision. Such
guidelines may be worthy of consultation in the drafting
of a model departmental freedom of information policy.

The exceptions contained in section 6(£), {(g) and (h)
confirm well recognized common law privileges and ought
te be retained. The suggestion that these exXceptions
ought to be extended upon the commencement of litigation

"would appear to run counter to- the principles underlying

this legislation and the Rules of Court of New
Brunswick. '
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However, it is recommended that a redrafting of section
6 should note sections 10(7) and 10(8) of the Archives
Act. These sections, which refer to the same types of
information as - are addressed by sections 6(f) and (g)
of the Right to Information Act, provide that:

10(7) Public records referred to
in paragraph (3) (g} are
available for public

inspection after 50 years
following the date of
their creation.

10(8) Public records referred to
in paragraph (3){(h) are
available for public

inspection after 20 years
following the date of
their creation. '

There appears to be no compelling reason why such a time
limitation should not be incorporated in ‘ the Right to
Information Act.

8) The exceptions contained in section 6(h.1) and (h.2)
would appear to be an unnecessary extension of the
protection already provided under sections 6{(a) and
6(i). These amendments, whic¢h arose ocut of Ombudsman and
Court of Queen's Bench proceedings in Re Dixon, must be
viewed in the context of that decision. In particular,
Mr. Justice Stevenson pointed out that:

All of the information contained in the
four documents became public knowledge at
{the) trial. While the identity of
police informants is confidential
information protected by law, as soon as
an informant testifies as a victim or
complainant, his identity is no longer
confidential and paragraph 6{(a) of the
Act ceases to apply to it. -

It does appear that these two provisions are superfluous
to sections 6(a) and (i) of the Act and ought to be
reconsidered. .

Finally, one notes approvingly that exceptions contained in
the New Brunswick Act are permissive. This 1legislative
approach has enabled an ‘'appropriate minister' to release
otherwise exempt information in a given instance and,
generally, to discharge this function in a manner consistent
with the stature conferred on her/her office.
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RECOMMENDATIONS:

10

11

12

13

14

i5

i6

It is recommended that the exception to the right
to information contained in section 6(a) of the Act
be amended to provide that the exception applies
only to a confidentiality provision contained in a
statute of New Brunswick

It is recommended that a committee be appointed by
the Legislature and/or the Executive Council to
complete an ongoing review of freedom of
information and privacy protection in New
Brunswick. The function of this Committee shall
include the review of all present and proposed
statutory confidentiality provisions to ensure that
they conform with the spirit of the Act.

It 1is recommended that the statutory privacy
protection contained in section 6(b) of the Act be
replaced and/or supplemented by a new part to the
Act entitled "Privacy Protection”. This part would
provide for the protection of the privacy of
individuals and their rights to access to records
containing personal information concerning them for
any purpose, including the purpose of emsuring
accuracy and completeness, i.e., the right of a
person to know what personal information is held by
the Government, the right to know the uses to which
it is put, and the right to challenge its
correctness.

It is recommended that consideration be given to
the enactment of explicit third party procedures
under the Act.

It is recommended that the exception to the right
to information contained in section 6(d) of the Act
be narrowed by the incorporation of the terminology
of section 10{6) of the Archives Act and by the
creation of an administrative process to determine
whether the information is available and to
facilitate its release to a requester.

It is recommended that the exception to the right

to information contained in section 6{(f) of the Act

be subject to a time 1limit of the same (or
shorter} duration as that obtained in section 10(7)
of the Archives Act.

It is recommended that the exception to the right
to information contained in sections 6{g) and 6(h)
of the Act be subject to a time limit of the same

s

[
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(or shorter) duration as that obtained in section
10(8) of the Archives Act.

17 It is recommended that the éxceptions to the right

to information contained in sections 6(k.1) and 6
({h.2) of the Act be repealed.

F. Information Requests

While the legislatien established procedures for the
enforcement of the right to information, the 1initial
procedure is a "silent" one - a person’'s right to obtain
Government information without following any formal
procedures. The right to request and receive information
confirms a citizen's traditional right to receive most types
of public information without wusing formal procedures. This
informal process is set in the following New Brunswick
Government Guidelines made at the date of proclamation of the
Act:

2. The specific procedure for requesting
information as prescribed in the Act
should be resorted to only when a simple .
request has been made.

3. Government departments and agencies
should expect to continue to receive, and
where possible comply with, normal
requests for information. The exceptions
specified in the Act should assist in
determining whether such requests should
be honoured.

4. Where information is supplied in response
to a simple request, no charge shall be
made for this service unless otherwise
provided for by departmental policy or
regulation.

5. Where requests for information are
misdirected, reasonable effort should be
made to refer the applicant to the
department or agency most likely to
possess the requested information.

Although these guidelines provide explicit directions for the
processing of requests for information by public servants, it
should be ncted that the notion of a2 coherent and disciplined
government administration of the legislation fell into disuse
a few years after the Act's proclamation in 1980. It is not
known whether any record of these Guidelines was kept or, if
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kept, whether they remain consciously in effect to the
present date. ’

The lack of clarity surrounding these issues leads one to
conclude that such guidelines ought to be incorporated in a
statutory instrument, i.e. the statute, regulations or a
legislative instrument of the Board of Management. This is in
addition to a reference to such informal rights in the
proposed legislative purposes section.

The "ministerial review” sections of the Act provide for a
written application to the “appropriate minister" of a
Department and requires that the Minister will respond to the
request within 30 days.

This response may take one of several forms, including: 1) a
release of the information; 2) an information release
subject to payment of a search and/or copying fee; 3) the
severance of a portion of the information sought as exempt
and the release of the remainder; 4) a request for a more
specific description of the information or ~5) a refusal of
the information on the basis that it: a) is about to be
published; b) is destroyed or otherwise does not exist: c¢) is
under the control of another department or the Provincial
Archivist (and transfer the request to the appropriate
minister or the Provincial Archivist); or d} is exempt under
the Act. If a minister fails to respond to a request for
information within a specified time, such an omission is
deemed to be a refusal. Finally, the Act requires that, where
a request is refused, reasons must be given for the refusal
and advice provided to the applicant regarding the appeal
provisions under the legislation. :

Aside from recommended changes arising out of the extension
of the legislation to municipalities and school and hospital
boards, this Office's experience is that the present
provisions are reasonable and ought to be retained.

This view is buttressed by the judicial decisions in Re Lahey
{1984) and Re Jathaul (1988), wherein the Court of Queen's
Bench has confirmed that an information reqguest must relate
tc information that has already been created and that the Act

may not be interpreted as imposing a burden on the Government
tc creadate new information.

RECOMMENDATION:

18 It is recommended that the public right to
information without recourse to formal mechanisms
be explicitly incorporated in the legislative
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purpcses section of the Act and elsewhere in the
Act or regulations made under it.

G. Appeal Mechanisms

Where there has been a ministerial refusal of a request for
information, the Act provides a two-tier appeal system toc the
Ombudsman and the Court of Queen's Bench of New Brunswick. A
person has the option of selecting either mechanism; however,
a matter referred to the Court cannot later be referred to
the Ombudsman. Moreover, a decision by the Court c¢f Queen's
- -Bench is final and may not be appealed to a higher court.

Whether one files a petition with the Ombudsman, or makes a
‘referral or appeal to a judge, easy-to-complete appeal forms
are provided free of charge by the Queen's Printer.

(1) Petition to Ombudsman

In petitioning the Ombudsman, one completes the petition
(Form 45-~3420), affixing to it the request for information
and the negative decision received from the minister (or an
indication that no reply has been received). Upon receipt of
the petition, the Ombudsman's Office reviews the request in
accordance with the ‘"powers, authority, privileges, rights
and duties vested" under the Ombudsman Act and forwards a
recommendation to the appropriate minister within 30 days of
receipt of the petition. The Office's review includes a
detajiled examination of the information, a review of other
‘relevant documents, the questioning of public officials and
the petitioner and the completion of 1legal research. Apart
from the cost saving and expediency of this review, it may be
advantageous to pursue this avenue because: a) the Office of
the Ombudsman is in a position to advise a requester whether
to proceed under the provisions of the Right to Information
Act or to seek information through a review under the
Ombudsman Act (there are circumstances which may lead the
Ombudsman to recommend a release of information under the
Ombudsman Act where a requester does not have a specific
right under the Right to Information Act, and b) the flexible
powers afforded the Ombudsman allow him to mediate - through
‘a process of negotiation and informal recommendation - a
request for information.

Although the Ombudsman's recommendation 1s not a legally

enforceable one, most petitioners have received some or all

of the requested information as a result of the Office's
review.

Up to January 1, 1990, 50 petitions to the Ombudsman arose
from the refusal by a Minister to release information to a
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citizen. A reasonably detailed summary of each of these
petitions is contained in the Annual Reports of the Ombudsman
for the period 1980-198%. Citizen recourse to the Office has
resulted in the release of all or a substantial amount of the
information requested by petitioners in 29 (59%) of the 50
cases. This statistic takes on an ever brighter hue when one
considers that, in seven other instances, the Ombudsman was
required to decline to make a recommendation because the
legislation did@ not apply to a particular public office
(e.g., the Legislative Assembly or the Lieutenant-Governor)
or because the information did not exist.

The types of information released to citizens on the
Ombudsman‘'s recommendation are indeed varied. These include
the Premier's expense accounts, spruce budworm investigation
reports, the deliberations of the Lieutenant-Governor's
Review Board, the investments of the Provincial industrial
development heolding company, information on federal-
provincial farm loans, the confidentiality provisions
pertaining to inmate and parolee files, minutes of the U.N.B.
Board of Governors, the Department of Education's Holocaust
teaching unit, and the cost of the Miscou Island Bridge.

The largest single number of requests acceded to at the
behest of the O0Office are those relating to personal
information, including personnel, academic, medical, license
application, and security files.

(2) Referral or Appeal to the Court of Queen's Bench

A judicial review of a ministerial refusal of information may
take the form of a referral (Form 45-3419) or appeal (Fornm
45-3421) to a judge of the Court of Queen's Bench, depending
on whether the requester has completed a petition to the
Ombudsman. The applicant completes the form, and presents it
to a judge of the Court of Queen's Bench who sets a date for
hearing the referral or appeal. Service of the appeal or
referral form is completed within 14 days (per Reg. 85-86).
On the hearing date, the appropriate minister or his counsel
appears with the information (usually in a sealed envelope) .
The presentation of evidence at the hearing is similar to
that in other court applications, except that it is the
responsibility of the minister to establish clearly the basis

on which a refusal has been made under the Act, and why such
a basis is wvalid.

Although there is no stated time 1limit for a decision by a.
judge, (ner by a minister, on receipt of a recommendation
from the Ombudsman), such decisions or orders are normally
rendered in a timely fashion. Finally, it should be noted
that a Jjudge shall award court costs to a successful

.
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applicant, and to an unsuccessful applicant, where he
considers it to be in the public interest to do so.

In.reviewing the 12 written judicial decisions made between
1980 and 1989, one notes the following:

a) The Court disposed cocf the requests by ofdering a
release of all information in two «cases; a partial
release, in six cases, and confirmed the

governmental refusal in the other four appeals:

b) the Court made its rulings in a timely fashion (7
days or 1less - 6; 23 days or less - 5; 48 days or
less - 1):

c) the Court indicated no difficulty with the

procedures under the Act nor with the onus placed
on the appropriate Minister to justify the
information refusal;

d) the Court indicated (in Re Jathaul) that it would
use its authority under the Rules of Court to
require leave to make a subsequent appeal "not ...
to deprive anycne of a legitimate right, but to
protect ... the Government from further expense
with respect to the matter.

e) the Court has ruled that, although a requester "can
make whatever use he wants to" of information
released under the Act (Re McKay), it has also

considered it

appropriate ... to echo the words of the
Alberta Court of Appeal in Keegstra v.

Canadian Braodcasting Corporation, which
I have mentioned:

We wish to emphasize that
this is not an order
permitting publication.
The Canadian Broadcasting
Corporation publishes at
its risk. (Re Robinson)

Parenthetically, it is noted that the Office of the Ombudsman
and the Court of Queen's Bench of New Brunswick have only
been called upon to rule on the same case once - in Re Dixon
- and the respective decisions reflected a similar remedial
interpretation.

To the present date, this OQffice has encountered few
difficulties with the appeal procedures established under the
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Right to Information Act and ne major recommendations are
made with respect to it.

On the other hand, the 0Office has recommended that the
Ombudsman be afforded the opportunity to intervene in an
application before the Court of Queen's Bench. Specifically,
the recommendations notes that:

Section 42 of the Federal Access to Information Act
provides that the Federal Information Commissioner
may appear as a party to judicial proceedings under
the Access to Information Act. Given the special
knowledge of the 1legislation stemming from the
Ombudsman's experience with it, and the potentizal
usefulness of the Office in the discussion of legal
issues before a Court in an application under the
Right to Information Act, it is recommended that
the following provisions be incorporated in the
Right to Information Act, namely:

8(4) Notice of an application under
paragraph 7{(1) (a} shall e
served upon the Ombudsman who
is entitled as of right to be
heard in persomn or by counsel
on the application.

The conferral of such status would enable the OQOffice to
intervene pursuant to rule 15.02 of the rules of Court. Rule
15.02 provides that:

With leave of the Court and on such terms as the
Court may impose, a person may, without becoming a
party to the proceeding, intervene therein as a
friend of the Court for the purpose of rendering
assistance to the Court by way of argument.

RECOMMENDATION:

19 It is recommended that the Act provide that the
Ombudsman be entitled as of right to be heard in
person or by counsel on an application to the Court
of Queen‘'s Bench of New Brunswick.

H. Archives Act Requlations

Generally, the regulations under the Archives Act are in
conformity with the regulations under the Right to
Information Act. In any reconsideration of the regulations,
the following comments may be noted: 1) section 3 of the
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proposed regulations seems to worded somewhat awkwardly; 2)
consideration should be given to requiring the attaching, as
an appendix, the decision of the Provincial Archivist to the
Referral, Petition and the Appeal forms; 3) As there is no
"Part B" to the form, the words "Part A" should be eliminated
from the form that is a Petition to the Ombudsman; and 4) in
paragraph (c¢) of Form 4, the Undertaking, the phrase
"pursuant to subsection 10.1(6)" should be added after the
words "Public Records Committee”.

RECOMMENDATION:

20 It is recommended that the regulation made pursuant
to the Archives Act be amended by: a) clarifying
the wording of -section 3; b)) requiring the
attaching, as an appendix, the decision of the
Provincial Archivist to the referral, petition and
appeal forms; c¢) deleting the title ™"Part A" from
the Form of Petition to the Ombudsman:; and 4)
adding the words "pursuant to subsection 10.1(6)"
after the words "Public Records Committee™" in Form
4, paragraph (c¢).

I. Legislative Review

The question of periodic review or monitoring of the
legislation is quite fully addressed under the federal
statute. It requires the administration of the Act to be
reviewed on a permanent basis by a parliamentary committee,
and further requires that this committee undertake a
comprehensive review of the legislation within three years
and submit a report to Parliament within a year of the
completion of such review. The New Brunswick Act provides
only that it d4is "subject to review by the Legislative
Assembly after thirty months following the coming into force
of the Act". Although the Legislature's Law Amendments
Committee was requested to complete such a task in 1983,
neither a review, nor a report based on such a review, was
commenced until 1990.

As stated above, it 1is concluded, that a committee of the
Legislative Assembly and/or the Executive Council ought to be
charged with pericdic review of New Brunswick's Freedom of
Information legisiation, inciuding the scrutiny of
legislative confidentiality provisions in public and private
acts.
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J. Conclusion

The Right to Information Act is sound legislation. Its
successful incorporation in the public administration of New
Brunswick is a function of its broad remedial purpose and
application and the independent appeal processes it
establishes. Perhaps most importantly, it confirms the best
aspect of the spirit of openness of the public service.

The success of the legislation forms the fundamental
rationale for its extension. It is appropriate that the scope
of the 1legislation be extended to the whole sphere of
provincial public administration. This would be both a
logical and principled step - a reaffirmation of the
Government's commitment to 'openness'.

More pratical considerations motivate one to recommend the
incorporation of the functions of records management,
information access and privacy protection in a single
enactment. The small size and limited rescources of the
Province require that our information regime be as rational,
disciplined and efficient &5 possible. A . single information
statute would achieve this administrative objective, would
underscore the unity of the information dynamic and would
facilitate the publiic educative function that must be part of
its administration.

It is unfortunate and unnecessary that New Brunswick's
records system lacks coherency and that we lack positive
privacy protection legislation. Such shortcomings necessarily
impact on the credibility and effectiveness of the Right to
Information Act itself. While the sum total of our piecemeal
legislative information management and privacy protection
provisions may amount to a fair measure of records
management and privacy protection, this is not self-evident.
Moreover, it provides an unfair and inadequate legislative
foundation for the public servants who are required to
manage information. Legislative coherency does not guarantee
good public administration; however, it would serve to
clearly define public information policy and provide a much
clearer directive to the public service than presently
obtains.

Such a reform would contemplate the extension of the remedial
effect of our information legislation. This Office’'s support
for such an extension has been enunciated throughout this
submission. Moreover, it has recently been echoed by the
Court of Appeal of New Brunswick in McInerney v. MacDonald
(February, 1990):

We live in a mobile society with a growing emphasis
on access to information. This claim to information
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is simply one facet of a many sided repository of
rights aimed at self-determination insisted upon by
Canadians to-~day. To hold otherwise would plunge
the judgment making power of whether or not to
grant access into a sea of subjective decisions.

RECOMMENDATION:

21

It is recommended that the Province of New
Brunswick incorporate its records management,
information access and privacy protection functions
in a single enactment.
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